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Turbo Porter, 4 small, single-engine afreraft owned by
G Ajroraft LLC. 1 The plang took off on July 16, 2005,
with Gund st the helm and five passengers on board:
Cynihia, Jack, and Justin Ruetz, and Paul and Connor
Kolls, All six perished when the aircraft crashed off the
shote of Costa Rica at approximately 9:25 amn.

1 Gregory Gund was the sole member of 6G
Alreraft [¥3] LLC, which was orgaiiized sinder
the. laws of Delawire and registerad fin Calffornia,
The LLC was digsolyed in 2008, its ausets
distributed to the Gund estate;

Two wrongﬁll death acfions were: filed fn San
Franciseq Spstior Conrt on July 13, 2007 The first was
bronght by Gund's surviving relatives, his estats, and GG
Alroraft LLC (the "Gund Plalntiffs") against the
manufaciurers of the plane, Pilatus Airoraft, Ltd. and
Pilatus Business Alrarafl, Ltd, (colleotively, "Pilatas"),
and the plane's tutho-prop engive, P&WC, The Gund
Plaintiffs assert three causes of action for wrongful death
dnd survival damages, as well as fhres more claims for
pioperty damages and indemnity, biséd dn thé loss of the
ajrplang and settlement. of the other victims' clairs.
Survwing members of the Kefls and Ruetz, faiilfes (the
"Kells/Ruetz Plaintiffs”) and the decedentst estates
broughit the second action, naming Pilatus, P&WC, and
GG Aireraft LLC as defendants. They assert three claims
for wrongful death and survival damages spainst Pilatus
and P&WC, ? as well as a fourth claini against GG
Adrerafl LLC,

2 The ficat threa catises of defioh for wrongful
death and survlval daniages in both complaints
dre. hroken down info [#4] clalms for (1)
neghigence, (2) strict liability, and (3) breach of
Warraiity.

PEWC removed the Gund Plaintiffe’ case to fderal
district court on September 21, 2007, and yemoved (he
Kells/Ruetz action bn Asgust 7, 2008, ‘The two mattets
were related ani November 24, 2008, The Kells/Ruetz
Plaliitiffé settled with GG Alreraft LLE and the Gregory
Giund éstate; and all Plamdifs disnifssed Pilatus without
prejudice,

PEWC moved for smymaty judgment or summaty

adjndication o January 4, 2010, arguing, that Plaintiffs!

elaims ate preempted by DOHSA, 46 U.S.C: § 3030/ et
segy., and should therefore be dlsmissed . Az an alteimative
t6 outright dismissal, PE&EWC ndks the Court o Tind that

DOHSA, tpplies -~ but that DOFSA's expanded remedies
for “commercial aviatior accidents” do not ~ and to
reform the.complafpts secordingly. Plaintiffs oppased the
motion.

LEGAL STANDARD

Summary jndgment. is appropriate when there is no
gexnting dispute as to material fagls and the moving party
is entjfled fo judgment as a matter of law. Fed, R, Civ. P,
56(). Material ficts are thote that ihay affect the
outéome of the case. Andeérsorev, Liberty Lobby, fnix, 477
U.S. 243, 248, 106 & Cr. 23035, 91 L. Ed, 2d 202 (1986),
A dispute as o a.material fact is "geouine” [*5] if there
is suffitiént evidence for a réasdigble juty to returh a
verdist for fhe nonmoving party. Id. The eotirt may not
weigh the evidence and must. view the evidénce jn the
lightmost favorabje 1o the nonmoving party, Jd, af 255.

A parly seeking summary judgment bears {he initfal
burden of infoxming the courl of the basis for its motion,
and of |dentifying. those portions of the pleadings and
discovery responses that demonstrate the absence -of &
genuing issue of material fact, Celotex: Corp, v. Catrett,
477 US 317, 323, 106 8. Ci, 2548, 91 L. Ed, 2d 265
(1986). Where the moving patty will have the burden of
proof &t trial, it must affirmatively demonstrate that no
repsonable frier of fast could find other than for the
moving parly, Soremekun v. Thrifly Payless; Jne, 509
F.3d 978, 984 {9tk Cir. 2007). Howsver, on an fssue for

which its ‘opponent will have the burden of praof at trial,
the moying patty ean prevall merely by “showing’ - that
15, pointing aut 16 the district court - that thive is &n
ahsénce of evideénce {6 support the nonmovidg party's
case," Celotex, 477 U.S a 325 If the moving' party
méets its initial burden, the apposiug party must then “get
out. specific fasts showing a gemuine issue for rial" to
[*6] defeat the motlon, Fed R. Civ. P, 56(z)(2);
Avidarson, 477 US. at 250,

DISCUSSION

The Death on the High Seas Act, or DOHSA,
provides the &xclisivé yemedy fof a Wonphil death
action based on an individual's death "ocourring on the
high seas bayond 3 naatical miles from the shorg of the
United States 46 US.C. § 30302 Offshure Logistios,
Ivie, v, Tallentive, 477 U.S, 207, 232, 106 8 C1. 2485, 91
L. Ed, 2d 174 (1986); see dlso Zicherinan v. Koredn Air
Lines Co., 518 U§ 217, 231, 116 8. &1, 699, 133 1, Bd
24 596 (findivg thab DOHSA applies where. “an aitplane
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vrash oocngs on the high seast). Such an, aciion, brought
by "the persoual rqzresemative of the degedent,” "shall be
for the exslusive. heoefit-of the decetlet’s spouse, parent,
«hild, or depandent relative,’ for whom recovery is
limited to "fdir dompensation for the peouniary Joss
sugtained by the fndividuals for whose Beviefit the etion
i brought.t 46 USE 66 3050, 30303, "Loss of support;
‘setyited, aiid igheriatiod are feounldsy. Haidges ayailabile
wpder DOHSAY Bergqn v RV St Pqtric‘lq gid FZd
1345, 1350 (Oth Cir. 1?87) The statute a[so aliows for
nonpecuntary damages ~ which include: "daxnages for
Joss of oave; vemford, and ponipanionship" »- where "fhe
death restilted from a commiercial qviation [*T) aecident
secarring on the-high Seas beyond 12 navtival wiiles from
{he, shore: of the United States™ 46 USC. § 30307
{emphasig added), ¥ the faw of d forélgn couniry
provides a causs of action £or Weongitul death, DOHSA
peruits the bringing of a ¢lvjl uctioli in admiralty based
an the foreign cfaim "in.n eourt of the Unitel States,” 14,
§30306.

Ansuming DOHSA, govemns these Jawsuits; the broad
guestion raised by P&WG's motion is 1he avaitability of
temedies, P&WC argues fhat only pecuniary damages
‘van be recovered, whergas Plainiiffs assort that additiond]
remiedies ave. mude available by two provisions of
DOHBA, The Kulls/Ructa Plaintiffs argiie that the crash
constitited . cofnidfoid] aviafion aceident! and
thereforg qunhﬁes for the-noripétiniiary damages made
available by section 30307: The Gund, lenttffs uige e
Courk-to apply - pursuant to seefion 30306 - the Jaw of
Costa Kica, '‘which they cortend allows recovery for
gcoppmic foss and moial damages, The Court wWilli begin
by determining whethey DOKSA applies here and, If it
does; will then address the availability of remedies
‘heyoitd peouiary daindges,

X: The Applicability s- DOHSA..

It iy undispufed tial ﬂ]g plang: erashed withip the
(*8] temitorjal waters; of Costd Riga, rigre. than three
nautical miles from the shore of the United States:
PEWC moves the Gout to conclude. that the crash
doouired on “ihe high seas'for purposes of DOSA, and
that the. statate therefors pm\l;des thiy exclusive. remedy
lierg. Siich 4 coiclysion is mdndated by Howdid v
Crystal Guised, Jng., a whxch the Minfli Cironit held that
“something that happens within fhe tefftorial waters of-a
forefgn stalp. chobrs on the *high seas’ for purposes of
DOHRAY 41 £34 527, 529, 550 (9th Clr. 1994).

Plaintiffs, while aeknowledging this Conrt's obiligation to
follow Howm'd, confend that the Yhigh seas” do o
enppmpass & foreign state's teritorial wafers, and reserve
their xight o chdllenge Howard on appedl. Purstiant to
Howard, this, Cotit congludes that the otash. at issue hore
otonreed. oii the "high seus,” andl that DOHSA applies.

This conglision Hoes not require, as F&WC urges,
the dismigsal of both cbmplamts. In passing DOHSA,
Garigress "sreatféd] a rémedy in adyiealty fox, vropghil
doalliy miofs than thrée afilés fom shoteX Mobil il
Corp. v. H:ggmbaihpm; 436 1.8 618, 620, 98 & €1
200, 56 L Ed 2d 381 (1978) (pmphasis added):
Plaintiffs clafims. for negligence, sfrfot Hability, and
breagh [*9) of wammnty axe not inconsistent with
DOHSA, which expligity -agplies. when “the death, of an
individual f caused by wiongful act, nepleat, o defanft®
46 US.C, § 30302, see ulst, mg, Friehv. Cassrii Aireraft
=Co‘ 751 Fid 1037, 1038‘ (9Ih Cn‘ 19&5) (ﬁddreésmg
tm;ler DOHSA) In light of DOHSAQ preemptmh of
“[s]tate and genargl martime Tavrwrongful death aotfons"
for deaths on. the high scas, Plafnfitfs “cannot state a
claitn for telief for wrongfil death ofher than in
accordance: with DOHSA." Fiualore v. 5/8 Golden Gate,
687 B, Bupp, 475, 478 (N.D. Cal. 1957).. The. Court.must
thereéfore exaniitis whether Plaintiffs' clafms are smled in
avtordines with DOHSA.

11, Remedies Available Undez DOHSA

DOHSA "doss not address every issue of
~wrangfiil-doath taw," it 3t dpes announce "Corigrets'
stingidered judgment on.sich issues as the benstciades,
e limitations period; contribiitory neg[tgence, survival,
and damags. I Higginbathdm, 436 U af 625, P&WC
therefore askg this Colit, a5 af alteméuve to dignifssdl, to
it Platiti{fs' reiedies to: peouniaiy daindpes, whith Is
all. ﬂmﬁ D@HSA allows for fiicidents that are aot
doniristelal 'avmudn [*10] ddoldeiits. Pféinﬁffs coriend
that addltgonal réragdies. ate available uridér two theouusk
first, thit the ndident was d “commerdlal aplatgs
aggident! nidés DOHSA, sud -second, shat the Taw -of
Losta Rien should be spplied.

A, DOHSA's provision for a “tommercial
‘wviation aocident.”

DOHSA. allows for recoyety of both pecunfary wnd
nbnpécumm‘y damages id the cage of &' “commereid]
aviafion, aceideit ooeniring ori the | mgh sigat beyond 12
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nautical miles fiomm the shisie of the Ulited States.” 46
UsC § 30307, Whether or not the incident hers
qualifits a¥ sich a actidefit s vigoroukly contested by
the parties. 3 The statute ngvér défined Yoommercil
aviation aocident,” whioh was added fo DOHISA in 2000
as part of the 'Wendell H. Ford Aviation Investment and
Reform Act for the 21st Century ("AIR 21"), Pub, L.
106-181, 114 Stat. 61 (2000), The ametidment folloved a
string of aviation digasters off the northeast cvast of the
Utiited States — TWA Flight 800, Swissair Flight 1171,
and Rpypralr 990 ~ and was fitended to -ameliorate
DOHEAS lhoffaton on the damages available for
seyiviti, famdly members, See 145 Cong, Rec. S15078
(dally:ed. Nov, 19, 1999 (sterement of Sen, Speater),

'3 "t the aobident [¥11] geburted “beyond 12
-panfical miles from the shore of the United
“States" s updisprited. :

P&WC. avgues that e flight at {ssue here was not
commerclal, but rather a “private, sigltseeing fight*
Def's Mot, for Summ. J, (Do, 44), af 8. 1. claims that the
platn meaning of the phrase ‘votamercial aviation
avcident! utilizad by Congress in the amended DOHSA
statitte is a direat réference fo commercial aliline mass
disagters involving transport cafegory afroraft with
fare-paying passengers." Def's Reply (Doc. 39), at 7.
Plaigtiffs, relying lafgely on the Féderal Aviation
Regulatfons ("FAR™, inslst that the flight was
commercial begause the pastengers paid the pilof for a
trip fhat he wonld pot otherwfse haye taken.

Dondld Ruetz, in tis declavation, explained how the
arrangeprients for the flight were made. Hig wife, Gynthla,
telephoned Gregory Gund the evening before the
agaldent, after he Had been recommended by a personal
trainer af the gymnasiup the Rugtzés owned Neither
Dongld nor Cynfiiia had mef Gund before. After
observing her telephope conversation, Donald gave
Cynthia.$ 160 from his wajlet, which was the amountshe
told him she needed-To pay for the flight. * Although
Gregory Gund [412] had obtained a special permit to fly
in Costa Riea, he was mot authorized to condust duy
cotimereial flights there, He did have 5 coximérotal
pilot's licerse in ths Uiited States.

4 P&WC objects to the admissibilly of Donald
Ruglz's  declarafion  ceparding  his  wife's
ronysrsation with Greggory Gund, whish it 4sserts
15 hearsdy, Material presented on sumimidry
dgment mbst be admissible inder the rulbs of

evidence. Fed, R, Civ. P, 56(e); wet fnve Sunset
BayAssous., 944.R5d 1503, 1514 (Vth Cir. 1991).
Cynthia Rustzli stateinent that she needed § 160
to pay for the flidht it a statement of the
dealarant's intent upder Federal Rule of Bvidense
803(3), and is.admissible o prove that she did pay
$ 160 for the ftight. Seix United Slates v. Pheasier,
594 F2d 355 376 (9th Cir. 1976) (urider
“Hillmon  docfding,® 4  Tiarsay  declarant's
statéinent of infent fo dp somdthing may be vsed
Tnferenitaily fo prove that shé did {f) Donald
Ruetz's testiitiony thit e gave’$ 160 t6 his wife f
fiot hearsay Axid i admissible, Blaimtiff evidénce
is subffelent o gstablish that § 160 way charged
for the flight, a maferial fact that PEWC has
failed to pebut or dtherwise put in genuine dispute,

Very few cases hayp interpreted [*14} the meaning

‘of Yeomtuercial ayiation accfdent" nnder BOHSA. Both

sides vely on two disidel cobrt cases from othef
Jjutisdictions, Brown v. Eurocapter S.d., 111 F. Supp. 2d
859 (S.D. Tex. 2000), and Ebetli v, Cirras Design Corp.,

615 B Supp, 2d 1369 (8.0, Fla, 2009), that prappled with
the definition, of "eotmiercial avfation adéident” Brown
dealt with the crash of's helichpter that was ferying two
pltform workers, from one fixed ol platform to another
as part of an "on-demand" gir taxi service in the Gulf of
Mexico, The Brown coudt telied on dicfionary definitions
and tha FAR to tonélude that the helicopfer crash was a
*gommercial dyistion aceident.” "Commereial activiifes’
fs defined a5 *any type of businéss or activity Which is
oardled on for a profit,™ Brown, 111 ¥ Supp: 2d at 862
(quoting Black's Law Dictioriary 270 (6th ed. 1990)), and
“aviation' is defined as 'the opération of héavierthan-air
afrerafi,™ id, (quofing Webster's Ninth New Collegiate
Diationary 119 (1850)). Those: definiitions alons Wete
sisfficient for the court to fiftd that the flight at isshe <
patt of #n “op-demand A taxi  service nshig
heayier-than-air helicopters” - consfitited a "eornmexcial
aviation [¥14) aceident" d, ;

To buttass that condlusiar; the Brewy soutt turhed
fo apulitions; ¥ presuming "that If Congress does nat sep
fit 1 pravide an express definition of ardinary terms,
Congress infends for flie uhdefihed statutory langdige to
have a méanlng sonsistent with the badkgronnd federal
tegulations already in place whith zoiemn fhe subjest
mdtter at fssie” Browm; 111 F. Supp. 24 ot 863.
figommercial operatgr? Iy defied as "a person who, for
comgpensation or hire, engages in air comiderce of

[y e -
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persong of propertys” Jd. (quofing 14 C.RR. § 1.1), 6
Reviewing the regulahons for Yoommuter or ou~demﬁnd
‘operations,” codified af Rart 135 of “Tifle 14 of the Code
of Federal Regilations, the court fannd that a “Part 135
on-deand alr faxi service is plainly o 'commergial
operation’ as that term is.used throtgheut the FAR," and
that the helicopter crash thereforé comsfituted &
*somsereial avidtion accidedt.” J af 464,

5 'The Brown conri, copcliided that, sluce *AIR
21 i largely eonceprisd With  reauthorizing
sprograms of the Pederal Aviation, Administration,
 the Coust uaturally looks 1o the Federal Aviation
-Regnlations (FARY), odified ih Title 14 of fhe
-Llode of Federal Ragulaﬁons.“ Brown, 111 E
~Sapp 2d ixy 863.
6 Alr [#18] commerce" mears “interstate,
overgess, or foreign air .commerce or the
trangportation of mail by aireraff or any operation
or nav;gahon of alroraft within the limits of any
Federal airway or any operation or pavigation of
aiforaft which direptly affects, or which may
endariger safely In, interstale, overseas, or foreign
air commerce." Brown, Y11 B Supp. 2d ai 863
{quoting 14 C.ER, § L),

At issie i Zberli was whether the crash of an
airoraft being ferged for delivery to ite purchaser
gonstituted a "commerclal aviation acbident.” The tourt
found fhat it did. not, hecause operafiug instructions
attached fo the aireraft's cerfificate of ajrworthiness —
which "was obtained speoifically for fhe purppse of
ferrying" the airoraft - prohibited if from being eperated
"for catrying passengers or property for compensation or
hiive;" Eberli, 615 E. Supp. 2d av 4373. Noting that
veomymertial plirgosel” s defined in the tansporation
code ag “thé transportation of persods ¢ property for
corlipensation or hire," id. (quothig 49 USC §+40125),
the tourt concluded that Fercying the airorali could. ot by
definition be conimeroial,

"When dealing with a matler of statiory
interprétation, we Jook fitst [*16] to the plain languags
of {lig sfatute; construing the provisions-of the enfire Jav,
including is gbject and policy, o Ascertain thie intent of
Congress. Refuta v. Holder, 591 F:3d 1181, 1188 @ik
Civ, 2070) (nternal ditations and quotation marks
omitted), The plain meaning of the statutory text — and
tht definitions in the Tegulations ~- clearly dewonstrate
fhat & ﬂjght s Mooyimercial” gharactér hinges o profit of
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comipensation. "Cotgmerofal” desoribés anything "matle,
dong, or opelatlhg primarily for profit.” Wehstefe New
Wogld Dictionary 280 (1991), Under the FAR, a. flijht
that cpiries (pESSEIgErs for compqpsatlon s cpmmeroml
Seg 14 CFR § 1.1 (defin} ng Upommercial operator”

"a pessorL who, for corpensatfon ar hire, engages in the
carrage by afroraft in afr commerce of persong or
property™). Although 2 private pilot may, transport
passenfiérs whers the pilot does “not pay less thet'the pra
raty afe of the operating expensed,” Id cER §
61.113(c), such 4 flight is gtill consxde;ed chifimereial if
the, pilot and his PASSENpers do not share a bana fide
common purpose for conduciing the flight" Feteral

" Aviation Administration Legal Tnterprefation on [4

CER § 61113{e) to [*17] Don Bobertz, from Rebecea
B. MacPherson, Assistant Chiaf Counssl for Regulations
(May 18, 2009).

PE&WC rilies Yeavily on the legislative listory of
AIR 21, the bill that added the "edmmercial aviation
accidént" prostQn to DOHSA, to argue that Conpiess
intended to limit its applidation 10 mass airlipe dispsters
involving fransport cafegory aireraft and Fare-paying
passengers, 452 serfes of such disasters had proripted the
bill's introducton, However, this Court agrees with fhe
Brown courl's ohservation that, while the "legislatiye
history clearly reveals an intention to include within the
definition acoidents Involving repulerly seheduled,
intermationil fghts {such 48 TWA 800), . . . there. i«
hothing 'to suggest 4 desire to restrict the definiiion
beyond what Js alrendy implied By the adjectives
‘commercial and ‘aviafion." Brown, 1J1 F. Supp. 2d at
863, Furthernmore, where @ question of stdtutory
Interpretation i5 resolved "by examining the plain
ladgiage of the stahite,' its strycture, and prrpose; oug
judicfal Inguiry s dothplete,’ and we nked sigt consult =
slatute's legislative hisfory." United Stales v. 475 Mariln
Lank, 545 F.3d 1134, 1143 (9th Civ. 2008) {quoting
Campbell v, dllied Van Lines, Ine, 410 F.3d 618, 622
(6th Civ. 2005)). [*18] There s np need fo regch
legislalive history given the -olear meaning of
Yeommertial avigtion gogident.”

Gregory Guid charged $ 160 for fhe sightseeing
excnrsion. Thers i8 no evidence that the § 160 paid by
Cynthia Rubtz wag meant only to cover the passengeis'
pro-rata share of dperifi  expenses, Even if the
phassengers were. mergly reimbursing Gund, no eyiderios
suggesls that the pllot dnd passengers shared 2 “bona fide
commor parpose” for the flight: the pussengers boarded

—————
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g filjght felwa tou, Atd Gnid's purpiose was to frabsport
fhiemi, Althogh Gond Wy mot anfhiarized fo coaditet 4
commerolal flight ih Costa Rite, the pilots poper
-oredentigling doesmot distate the commersial thdrotef of
a fght;, oftierwiss, evon o mags wilfner’s commigrolal
chardoter could be sfipped away i its pilob werp
wpligensad, axesnlt Gongress would. ower Ruve infended.
Einally, hoth Browin and Eberl} support the gonglysfon
thip Gitlls flight Wes cormmercidl; the Hight in Brown
was compgoia] Begalse Jt way donditoted for profit or
compensationy thet i1 Eberl) s hit bevause Terijing an
nirplane-way érpressly charatferzed s 4 fof-coniercial
acllyity.

Begause the passongers pald for the flight s the
passengers [¥19] and pilot did not share & Gena. fide
Sommott ghpose, thie orash at dssue here constitwied &
teommercial avialion acdident” pnder DOMSA, Both
peviiiary dnfl norpéouniiary daniages ate theréfore
ayaitibleto Plaintift,

. B, ‘theapplication v Costa Rigan law,

Relying o6 Sectfon 30306 - under which actions
hased oh forelgn T may bebroight fin UES, cottls — the
Gyind Plaintifs demand fhat the Taw of Costa Ria be
applisd Hars, whish théy assett would allow the-tacovery
of ‘gcainomié dnd moral dAniaghs, A oput 8 1o Apply
"ormal eholog-oflaw prinelples” 1o detdrming Whether
Ui, Taw or foreign law "govems ap action” wnder

- DOWSA. Dovley. v Korean Aty Lings Co, N7 E3d

1477, 1485, 336 UsS. A B.C 127 (R.C: Cir. 1997).
The Suprerie Cotirt astablished. 4 cholde-dflaw dalysis
for maritio® ations 1o Lawrilzen v Larsen, 345 D.8.471,
w3 & G 03k 97 L B, Y254 (1953), which the-patfles
agpe s th appropfizie staudard for deferiining what
Yaw 6 apply. Sez Romeres v, Dol "Termindl Qperdiing
Cory 358 TS, 354, 385, 79 5, Ch 488, 3 L, Bd, 2d 368
(1959} ("o brtad prineigles of shaine of [aw and the
Afiplicable ortefa of selection set fotfh in Layriten wers
itended 4o giiide ¢ouuts in fhe upplication of imaitime
Tatw gérerally."y; see. dlse Tn ke Afy Grash Disaster Nedw
Bombery, i, 534 J Supp. 1175 1188 (LD, Wesh
7982) [*20] (applying' Leduriigen, fo chofop of law
uestion under DOHSA),

Liniifzari Wsls seyprt fhotors that, “Blone or in
coinbination, are jenerally. conerded 46. nflustice: chiviee
G lavi o podeni) ; . tiicTiing foit olatm®™ (1) fhie plice.
of the wirongtll dots @) fho Jaw of fhia flagy () the
allegianes: or domicile of the dnfured pactys ¢ the

llegianes of fie defandant Shipawher;. (5) the place of
wonfint! (6) the. inacerssibility of the frelgh foni; and
{7y fhie T of the. forun,. 345 BAS: at 562:0%; yee dlss
Theirs-Tag Aiia 9, MUV Hapmowy Gontaiigr; 518 F34
Ji30, 124 (oth € 2008) (eivieratng Baufitzen
facters): An. elghth Biotor, Ythe shipawher's base of
operationd,” was added by Hellenv Lings. Zid v.
Rhadiits, 398 TS, 304, 309, 05, Q4. 1731, 26 1. Bd, 2d
252 (1990). “Ihe-guestion o be-answered by raferente to
these fhctors §s o Slple ongx @6 the United States’s
Shiterests vufticfondly Smplivated to wartdnt thé.application
ot Ualtad Statess Tawd™ Warn v S Mavidome, 169 £ 3d
825, 698 (oth Cir: 1999). "The puigtise-of the phalyiis Is
to fralints’ the dnteresty of 18, petlong Whose Jaw infght
applit Bk v Vessel Naiyy 154 d 15}, 1543 ik
Cff. 79&5_?.

The Luruettzen test, "fs mof 2 mechantonl oY and ity
elements [*21] do not earry cyyal weight: the flag that o
hip fifes triay, 46 ties; along be Sufficlent” Rhodilfs,
398 L% at. 308, Layriven PHirmly mandates that the law
of flie flag presumiptively dontrols; niless olher factors
poiit deotdladly 1t 4 ditfersnt direotion.” Bilyly 74 Flad
af 1545; "[Glotirts shiould welph and évaliiate all velevarit
poliis of contdot betweed fie el aid the
sovereign logal systems fhat v affécted by i, and not
wimply sun throigh a meotianioal sndlysls of the
Lairitzen fastors." Trans-Tee fsiey 518 Fid af 1124,
Applying the faols 1o the Zauriizen elements, 1hg Court
fititfs-that e chblse-oftlaw analysts strongly favors U8,
Taw.alitve fliat of Costa Rivat

{1yl wiongful-act-tie trasti of thie uirplant into
{ht 8¢ ~-odeusred Tir Costm Rien’s torfltorial watexs, "The
topng 0f a dort {8 (he plave Where infury fakes effect.”
Oppen V. Avina Ins. Go., 485 Bid 252, 258 {91k Cir.
1973},

(2) The plane was registersc with the U5, Faderal

Aviation Admirifstration, No, NOOZRL, and its reglsiered
awner was GG Afrotaft LIG, which. wad organtzed undéy

- Daliwins Taw andl regfstersd i Californts The plang

Phigrefbie sartied the Mg ofthe Unlied: Shites. Alfhiongh
the Gund Pléinfiffs [*22] point out that the plane "was
operaling wnder Uosls Rigan Might rules, and Ywas
owhed throtgh fhe sinlermetibor LLE by Gregory
Gt 4 Gosta Rica daricifiary,” Guiid P18 Dpp'n’ (Dag,
58) 15, siieh, dotafls oot alter th couttey Whosd flag
15 Stowel. & ship s et 10 b Arpart OF 8 tetritry of
thet soverelgnty [whase flag Tt 4ffes], and not o lose thet

stpponotdy / q ¥
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ohavgets Wher in nav;gab{e Waters within the territoridl
Yiodts. of anicthes sc;ve:eignty," Taurtisen, 345 U5, at
583, ,

(3) Al fix; of the Infured parties Were gltizeny ofthe
Unifed Siates. Two, Pauland Gonpr Kells, rosided-du the
.8, at he-Hime, of the erash. The-othier four — the Ruetz
family and Grigory Gond — resided in. Costa Riea and
owned hores. there,

{4) The hipowiier, GG Altetaft LLC, was based in
fhe United. Statésy its only member, .deceased pllot
Grepory Gind,Was 4 U.S, cltivefi résidlng in Costa Rica

(5) The pairticy ajgfec thi the flace of the contriot"
“hag po [itérdl Appltcation” fo thése facts: fit re. ik Crash
Bigaster Near Bonibay, nida, 531 E .S‘irpp, al 1190,
However, arrpngements for the Hight were made fn Gogta.
Riva,

(6) According to the Gund Plaintiffs" expert in ‘Gosta
Rica law, Mauxique Lara-Bolauos, the [#23] foreign
Torum would be avallable to: hsar these claims.

{7) The forurti is fhe United States. Bowever, "the
law of the Yorii f3 latgely iwelevant® in the
chaipe=oflatv analysis, Wery, 169.F.3d ot 638 n.2,

(8) The: shipowiier, GG Adreraft LLC, was organized
under Défaware law and fegistered in (‘:arfomxa, but 5
qnly member =~ Gragory Gund - gperared ot of Costa
Kica.

Dhly the first factor -+ the lpeation of the arashi
would dlearly fayoy Ceosta Rica, The rest of the factors
either-support the application of U1,S. law, or ace mixed of
frreleyant. Althgngh some. of the Injured Jperties were.
domiciled, fin Costa Rieg, all were nltizens ofsthe United
States, wheye. the ajrplane ~ und the corporation thet
owned it - werexsgisiored. Plalniiffs ohose to bring this
adtipn T a cowd in ¢ Unifed Sfatss, despite the
availability of a fornm o Gosta Rica. Finally, the most
fnportant faotor - Jaw of fhe flag « favory the United
Stafog, In-other words, the interests of the United States
Ars, "stifficiently fploated fo wanant {he applicalion of
United States Tdw. Warn‘ 169 &3¢ at 628, The corredt
Jawe to be applied to His aqffon, i that of the Unitéd
States, Costa Rican 1a.w, and jts vemediss, are [*24] not
available to Plaintiffs. 7

7 PEWC also argued fhat Plaintiffs' notice of

foreign Taw wa i'mproper uhiler Fedaral Rule of
Cill Pracediire 441, Sirice the Chiirt congludas
that Conta Risan Javi s anyhow inapplicable, Tt is
nnnsoessary fo address the procedural avgument.

Ik Addifional Matters

P&WC further argues that the estates of the six
decedents we yot proper plaintiffs i iy action, ag
DOHBA peimils only ai actior “for flis exelisive benefit
of the decedent's spouse, patent, ohild, -or dépendant
relative 46 TDiSich § 30302. Pldintife, addressidg this
rpiiment at hearing, elarified that thie dotienis wers fifed
by f’epressntauves of the decedents! edtaiss, bigt that sjo
Feboveéry s spught by the states themsdlves. The Cou
thersfore will net dismiss the estates; #8. P&WC Tequests,
because-the parties agree that TECOVEEY 15 limiited! to Those
individuals identified Jn section 30302, PEWE also
argued at headng that some Rlaintiffs are Hofa "spouse,
patent, child, or dependent relative™ of & desadent, and
should therefore be dismissed. Towever, thik issue was
not ralggd off Rluintiffs woffor, dnd the Court hias 1o
bagis for evafusting eacli Plaintiffis compliance with
section 30502,

Finally, [%35] the Gund Plapifttits pomﬁ oyt that
PEWE did pot move to dismiss its fourth, filth, or sixth
capsgs of aoticn, for property damage and indempity
bused on the loss of the alrerafi and fhe setflements of
claims with the other parties. The Gund Plaintiffe argue
thet thoss claiths 4ré not subject fo the Iimitations
impoaed by DOESA, which covers oiily wiongful death
actions, At heariug, PEWE conceded fhat the ¢ldfims for
plopbity damage shivive fis siotitn, but srgidd fhat
md¢mmty clafifis bennot proteed hecanse they tepresent
ap indiract .avenué fo obiain remedies thet ‘DOHSA
ditectly predludes. Apaln, however, since P&WE did pot
mové 6 digriite those cldims, they strvive Simitarg
jadgnicht,

LONCLUSION

The niofioi is GRANTED IN ¥ART dnd DENED
TN PART, The Court finds that DOHSA and its
peoviglony regdrding “ebmmertlal aviation aceidents
apply here, and that both pecaniaty g fiapéeuiiiary
damuges ave avallabley Costa Ritan Iaw will nat govern
this abtion. Therefore, anly peourifary and nonpeewniacy
damagds, hs defined in the. contest of DOKSA, iy be
seepgeratile for the Wwrongfll death causes of hotion. All
of Plamt;ff’s' tlaimy otfierwise Survive suiriuiary

\}( SJWL ;

]
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
United States Coutrt of Appeals
Fifth Clrauit
No. 16-30481 FILED
April 10, 2017
' Lyle W. Cayce
VIRGIE ANN ROMERO MCBRIDE, Clerk

Plaintiff - Appellee Cross-Appellant
V.
ESTIS WELL SERVICE, L.L.C.,

Defendant - Appellant Cross-Appellee

------------------------------------------------------------------

SAUL C. TOUCHET,
Plaintiff - Appellee Cross-Appellant

V.
ESTIS WELL SERVICE, L.1.C.,

Defendant - Appellant Cross-Appellee

Appeals from the United States District Court
for the Western District of Louisiana

Before SMITH and HAYNES, Circuit Judges, and JUNELL, District J udge.*
HAYNES, Circuit Judge: |

This consolidated Jones Act and general maritime law case arises out of
an accident on a barge in the navigable waterways of Lottisiana. The owner of

]

*District Judge of the Western District of Texas, sitting by designation.
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the barge, Defendant Estis Well Services, L.I.C., appeals from the district
court’s judgment in favor of plaintiffs Virgie Ann Romero McBride,
individually and on behalf of the minor child LML.5S., and Saul C. Touchet.? For
the reasons explained below, §ve AFFIRM.
I. Background

This is the second time this case has come before our court. The first
appeal was interlocutory, and we held in an en bane opinion that McBride? and
Touchet could not recover punitive damages on their Jones Act and general
maritime law claims. See McBride v. Estis Well Service, L.L.C., 768 F.3d 382
(5th Cir. 2014) (en banc). The accident in this cage and the subsequent claims
filed against Estis were previously described in the en baxnec opinion as follows:

These consolidated cases arise out of an accident
aboard Estis Rig 23, a barge supporting a truck-
mounted drilling rig operating in Bayou Sorrell, a

’ navigable waterway in the State of Louisiana. The
truck right toppled over, and one crew member, Skye
Sonnier, was fatally pinned between the derrick and
mud tank, and three others, Saul Touchet, Brian’
Suire, and Joshua Bourque, have alleged injuries. At
the time of the incident, Estis Well Service, L.L.C.
(“Estis”) owned and operated Rig 23, and employed
Sonnier, Touchet, Suire, and Bourque (collectively, the
“crew members”).

Haleigh McBride, individually, on behalf of Sonnier’s
minor child, and as administratrix of Sonnier’s estate,
filed suit against Estis, stating causes of action for

1 McBride and Touchet cross-appeal asling this court to reconsider its prior en banc
decision in this case holding that punitive damages are not available to the cross-appellants
on their Jones Act and general maritime law claims, See McBride v. Estis Well Seruice,
L.L.C., 768 F.3d 382 (5th Cir. 2014) (en banc). As McBride and Touchet both concede,
consideration of thig claim is foreclosed by our prior en banc decision.

2 The original named plaintiff, individually and on behalf of I.M.S., was the minor
child’s biological mother, Haleigh Janee McBride. L.M.S. was subsequently adopted by her
maternal grandparents, and Virgie McBride was substituted as the named plaintiff.

2
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unseaworthiness under general maritime law and
negligence wunder the dJones Act and seeking
compensatory as well as punitive damages under both
claims. The other crew members filed separate actions
against Estis alleging the same causes of action and
also requesting compensatory and punitive damages.
Upon. the crew members’ motion, the cases were
consolidated into a single action. '

Id. at 384 (footnote omitted).

After we affirmed the district court’s judgment dismissing the punitive
damages claims, the case went back to the district court, culminating in a
week-long bench trial. Prior to trial, Estis conceded liability under both the
Jones Act and general maritime law claims, but continued to dispute damages
and the right to maintenance and cure. The district court made findings of fact
and conclusions of law on the record, and it awarded damages to McBride and
both damages and cure to Touchet. On McBride’s claims, the district court
ordered Estis to pay damages for, among other things, loss of past support, loss
of future support, and survival damages for ﬁre-death fear and conscious pain
and. suffering. On Touchet’s claimsg, the digtrict court ordered Estis to pay
damages for, among other things, future lost earnings / loss of earning capacity

and . future medical expenses, and to additionally pay cure until Touchet

reaches maximum medical improvement. FEstis appeals the district court’s

judgment on these specific awards.
I1. Standaxd of Review
When reviewing a judgment from a bench trial, this court reviews the
findings of facts for clear error and the legal issues de novo. Lehmann v. GE
Glob. Ins. Holding Corp., 524 F.8d 621, 624 (bth Cir. 2008). “Under the clearly
erroneous standard, we will reverse only if we have a definite and firm

conviction that a mistake has heen committed.” Canal Barge Co. v. Torco Oil
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Co., 220 F.3d 870, 375 (5th Cir. 2000). “If the district court made a legal error
that affected its factual findings, ‘remand is the proper course unless the record
permits only one resolution of the factual issue.” Ball v. LeBZaﬁc, 792 F.3d
584, 596 (5th Cir. 2015) (quoting Pullman-Standard v. Swint, 456 U.8. 273,
292 (1982)).
III. Discussion
A. McBride’s Damages Award

Eiétis challenges the district court’s award of damages to MecBride for
both pfe-death conscious pain and suffering and loss of past and future
support, We address each of Estig’s arguments in turn.

i. Pre-Death Fear and Conscious Pain and Suffering

~ Under the Jones Act, a plaintiff can recover damages for pre-death pain
and 'suffering. De Centeno v. Gulf Fleet Crews, Inc., 798 F.2d 188, 141 (5th Cir.
1986). Compensable pain and suffering includes a victim’s “emotional injury
caused by fear of physical injury to himself.” Naquin v. Elevating Boats, L.L.C.,
744 F.3d 927, 989 (5th Cir. 2014) (quoting Consol. Rail Corp. v. Gotitshall, 512
U.S. 532, 556 (1994)). However, for a plaintiff to recover for a decedent’s pain
and suffering, he “must prove, by a preponderance of the evidence, that the
dJecedent was conscious after realizing his danger.” Snyder v. Whittaker Corp.,
839 F.2d 1085, 1092 (5th Cir. 1988).

Estis argues that the district court erroneously awarded damages for
Sonnier's pre-death fear and conscious pain and suffering because objective
evidence shows that Sonnier was not conscious after impact and thus did not
suffer. The district court awarded a total of $400,000 for pre-death fear and
conscious pain and suffering, without further delineating between. pre-injury
and post-injury survival damages. As a threshold matter, Bstis does not

challenge the district court’s finding of pre-death fear and thus fails to
4
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challenge one of the predicate injuries supporting the damages award.
Nevertheless, even if he had challenged the finding of pre-death fear, there is
sufficient evidence to support the district court’s finding. Eyewitness
testimony showed that Sonnier was aware of the danger and running for his
life immediately prior to impact, and photographs from the scene showed that
his body was positioned in such a way that his left arm was raised in a
defensive posture to protect himself,

As to pre-death conscious pain and suffering, the pathologist who
performed the autopsy on Sonnier testified that Sonnier could have been
conscious and aware for up to five minutes after impact, but was more likely
than not conscious for one to two minutes after impact. Moreover, witness
testimony claimed that Sonnier was alive and gurgling blood shortly after
impact, and the district court appears to have found this testimony credible.
Estis’s attempt to undermine the credibility of the eyewitness testimony based
on prior inconsistent statements is unavailing. See In re Port Arthur Towing
Co., 42 F.3d 312, 318 (bth Cir. 1995) (“[W]eighing conflicting evidence and -
inference and determining the relative credibility of witnesses to resolve
factual disputes is the [factfinder’s] province.” (alteration in original) (quoting
Turnage v. Gen. Elec. Co., 953 F.2d 206, 207 (5th Cir. 1992))). We therefore
hold that the district court’s finding that Sonnier was conscious after impact,
the only finding challenged relative to this award, was not clearly erroneous.

ii. Loss of Past and Future Support

Estis next argues that the district court erroneously awarded damages
for loss of past and future support. The district court found that damages for
loss of support were appropriate because the totality of the facts, including
testimony from the child’s mother and Sonnier’s father, showed that Sonnier

congistently supported his daughter to the extent he was able to do so. The
5
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district court then relied on expert testimony to determine the amount
awarded.

Rstis contends that the amount awarded was too speculative and not
supported by competent evidence. However, the district court found the
methodology used by both experts to be reliable and generally accepted in the
ﬁeltis of vocational rehabilitation and economics, and Estis does not directly
challenge this finding or point to evidence that otherwise discredits it.
Although Estis asserts that the district court faﬂed to consider Sonnier’s
earnings at the time of his death, the record clearly shows otherwise.
Moreovér, the district court limited its consideration of Sonnier’s lost future
earnings to a potential career path related to Sonnier’s prior work experience,
while explicitly rejecting more optimistic scenarios as too speculative.

" Tshg's remaining argument is that an award of damages-for loss of
support should be limited to the amount awarded in Sonnier’s rescinded child
support obligation. Estis points to no evidence that Sonnier’s support for the
child was limited to a terminated child support obligation, and likewise cites
no case law, and we are unaware of any, showing that damages for loss of
support must be limited to child support obligations.? To the contrary, the
district court found that Sonnier was a devoted father who was committed to
supporting the child to the extent he was. able to do so and, except while
incarcerated, provided the primary means of support for the child. Estis has
not shown that this finding was clearly erroneous. Accordingly, we affirm the

judgment as to McBride. -

8 See Sea-Land Servs., Inc. v. Gaudet, 414 1,8, 573, 584-85 (1974) (“Recovery for loss
of support . . . includes oll the financial contributions that the decedent would have made to
his dependents had he lived (emphasis added)), superseded by statute on other grounds,
T.ongshore and Harbor Workers’ Compensation Act Amendments of 1972, Pub, L. No, 92-576,
86 Stat. 1268, as recognized in Miles v. Apex Marine Corp., 498 U.8. 19 (1990).

6
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B. Touchet’s Damages and Cure Awards

In challenging the damages and cure awards to Touchet, Estis argues
that the district court erred by awarding cure payments for future medical
expenses and damages for loss of future wages. We address each argument in
turn.

i, Future Medical Expenses

The district court ordered Hstis to pay future cure until Touchet reaches
maximum medical improvement and $55,185 in future medical expenses
beyond Touchet’s maximum medical improvement. Estis argues that the
$55,185 award for future.medical expenses was erroneous because it requires
Estis to pay future cure payments for an indefinite period of time. It also seems
to argue that the cure payments are erroneous as a matter of law to the extent
they continue beyond Touchet’s maximum medical improvement. We conclude
that this determination was not reversible error.

“Maintenance and cure is an obligation imposed upon a shipowner to
provide for a seaman who becomes ill or injured during his service to the ship.”
Boudreaux v. United States, 280 F.3d 461, 468 (5th Cir, 2002). Maintenance
entitles an injured seaman to food and lodging, and cure entitles an injured
seaman. to reimbursement for medical expenses and proper treatment and
care. Id. “The maintenance and cure duty terminates only when maximum
[medical improvement] has been reached, i.e., ‘where it is probable that further
treatment will result in no betterment in the claimant’s condition.” Id.
(quoting Rashidi v. Am. President Lines, 96 F.3d 124, 128 (5th Cir. 1996)).
When supported by a physician’s testimony, it is appropriate for a district court
to award future maintenance and cure until the plaintiff reaches maximum
medical improvement. See Lirette v. K & B Boat Rentals, Inc., 579 F.2d 968,

7
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96970 (5th Cir. 1978). Moreover, a plaintiff can be awarded both cure and
tort damages for future medical expenses, so long as no duplication will occur,
because the cure obligation is independent of tort law. Boudreaux, 280 F.3d at
468-69; see also Pallis v, United States, 369 F. App’x 538, 545--46 (5th Cir.
2010)4 (“It is clear from Boudreaux that an award of future medical expenses
is not duplicative of cure because the former sounds in tort while the latter is
a contractual remedy.”).

Alveview of the record reveals that, contrary to Fstis’s assertion, the
$55,185 award for future medical expenses was not a Tump sum future cure
payment but rather a damages award for Estig’s tort liability. The district
court made it clear that cure payments would cease once Touchet reached
maximum medical improvement, and medical treatments thereafter would be
compensated from the $56,185 award for future medical expenses. Indeed,
each time the digtrict court ordered cure payments it explicitly ordered Estis
to pay cure, whereas the judgment awarding future medical expenses makes
no mention of cure payments.

The future cure payments that the district court did award, however,
were limited to paying for a surgical plan of care and continued psychological
treatments until Touchet reaches maximum medical improvement. Moreover,
the award was appropriately supported by the testimony of Hstis’s treating
physicians. Far from being erroneous, the award for future cure “amounts to
little if anything more than a declaration of [Estis’s] undoubted duty to pay
maintenance [and cure] until [Touchet] attains maximum possible cure, a duty
which existed independent of and regardless of the judgment.” See Lirette, 579
F.2d at 970.

4+ Although Pollis is not “controlling precedent,” it “may be [cited as] persuasive
authority.” Ballard v. Burton, 444 F.3d 391, 401 n.7 (Bth Cir. 20086) (citing 65TH CIR. R. 47.6.4).

3
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ii. Future Lost Barnings

Estis argues that the award of damages for lost earnings was clearly
erroneous because a video of Touchet actively engaged in crabbing work proves
that he was not permanently disabled from offshore work, Touchet’s treating
physicians testified that Touchet’s activities on the video were consistent with
his condition but that he was more likely than not permanently disabled from
oilfield work. Based on this testimony, the district court found that Touchet .
wag permanently disabled. This factual finding was not clearly erroneous.
Accordingly, we affirm the digtrict court’s judgment awarding future cure
payments, future medical expenses, and future lost earnings to Touchet.

AFFIRMED.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 14-31326 United States Court of Appeals
Fifth Clrcult
FILED
MARK BARTO, - September 4, 2015
' Lyle W. Cayce
Plaintiff - Appellee : : Clerk

V.
SHORE CONSTRUCTION, L.L.C.; MCDERMO'LT, INCORPORATED,

Defendants - Appellants

Appeal from the United States District Court
for the Eastern District of Louisiana

Before BENAVIDES, CLEMENT, and HIGGINSON, Circuit Judges.
EDITH BROWN CLEMENT, Circuit Judge:

Mark Barto, an employee of Shore Construction, I.1.C., (“Shore”) was
hurt when he fell while working on a derrick barge operated by McDermott,
Inc. (“McDermott”). Barto sued McDermott under the Jones Act. He also sued .
Shore for cure under maritime law. After a bench trial, the district court
entered a judgment against McDermott and Shore. McDermott appeals the
district court’s finding that it was completely at fault for the accident, as well
as several components of the Jones Act damages award. Shore appeals a
portion of the cure award. We AFFIRM as to most issues but REVERSE and
RENDER as to the award of future lost wages against McDermott.
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FACTS AND PROCEEDINGS

Plaintiff-appellee Mark Barto was a Jones Act seaman employed by
Shore. Shore assigned him to work as a rigger aboard Derrick Barge 50 (“DB
507, a derrick barge operated by McDermott.

Barto had an accident while he was working on DB 50. Barto and several
other crew members were performing an operation in which a cable was taken
from a crane, inspected and subjected to maintenance, and spooled onto a large
spooling machine. As the spooling machine slowly turned to reel in the cable,
Barto was responsible for guiding the cable by tapping it to ensure that the
cable li;aes did not overlap. He was offered no guidance on how to perform this
task, which is not routine but instead is done approximately once every two
years. Barto had been working on DB 50 for about b months and had never
pexformed this task before. He was also “one of the lowest ranking riggers on
the barge,” as well as “the least experienced.” The barge’s crew included a
superintendent, a foreman, several leadermen, and a number of more
experienced riggers.

The spooling drum was elevated about eight to ten feet above the deck.
To perform his task, Barto first tried to use a two-by-four wooden plank to tap
the cable lines into place, which was the method used by the person he had
seen performing the task previously. But Barto testified that he began having
trouble reaching the spooling drum from the deck. So he decided to get a fir
board and lay it across part of the spooling machine’s frame so that he could
stand on the board. He picked a board that “looked sturdy,” although it already
had a notch cut out of one end. The notch removed a little over half of the
board’s width from approximately the last foot of the board’s length. After
placing the board on the spooling frame, Barto stood on top of the board and
used a brass hammer to guide the cables. The district court credited Barto’s

testimony that he was standing approximately four feet from the deck and that
2
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the board’s notched end extended over the frame so that it did not bear any
weight.

The district court concluded that Barto’s supervisors could easily see him
on the board, and that they did not tell him to get down because they did not
think it was unsafe. Barto also testified that a leaderman, Rene Vallecillo,
came over and talked to Barto while he was standing on the board. Vallecillo
told Barto to tap the cable lines if they overlapped an the spool, but he did not
tell Barto to get off the board.

In the past, other McDermott employees, including leaderman Vallecillo,
had used fir boards as makeshift scaffolding inside the spooling machine’s
frame. Some McDermott employees bad instead performed the task by
standing on the frame itgelf. Other MceDermott employees, however, were able
to perform the task by standing on the deck and tapping the cable using a two-
by-four or even a four-by-four board.

The board on which Barto was standing ultimately broke at the notched
end, and Barto fell. The district court found that, given that Barto had placed
the board so that the notch overhung the frame, “somehow [the board]
apparently moved on him as he was working and broke where the pictures
depict that it broke, which is on the end where it was notched out.”

After the accident, Barto began having pain in his left leg, lower back,
and neck, and he could no longer work. Although Shore paid for most of the
maintenance and cure requested by Barto, Shore refused to pay for the lumbar
éurgery recommended by Barto’s neurosurgeon, Dr. Ilyas Munshi. Dr. Munshi
recommended the-surgery to reduce pain by removing pressure from the nerve
sac. About one month before trial, Dr. Munshi performed a three-level
laminectomy to remove bone at L2 to L5, which removed the pressure on the
nerve sac. He then performed a three-level fusion to strengthen the spine.

Shore’s expert witness, another neurosurgeon, admitted that Barto’s nerve sac
3
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was compressed before the surgery but vigorously contestéd the surgery’s
necessity, maintaining that Barto’s pain was on the wrong gide to be caused by
{he nerve sac compression.

Dr. Munshi testified by deposition about two weeks after performing the
surgery. He testified that it was too early to tell whether the surgery was
successful, although Barto had reported improvement in his leg pain. Dr.
Munshi testified that, even if the surgery was successful, “[t]here’s a good
chance, the most he may do is light duty work.” Dr. Munshi also testified that,
given his experience with other patients who had made a good recovery from
the surgery he had performed, he “reasonably anticipate[s]’ the following
restrictions: “no frequent bending [or] stooping,” weight lifting restrictions, and
restrictions on “[alnything that puts a lot of stress on his back.” These
restrictions would relate not only to work but also to recreational activities,
and they would be “long-lasting.” At trial about one month later, Barto
testified that he was not feeling any pain other than some neck pain “Io]ff and
on” and some pain from the surgical incision. He testified that, because of the
back and neck injuries, he could not do several things he enjoyed, such as
“logging, lifting weights, baseball, basketball, a lot of sports,” “yard work,”
“fix[ing] on my car,” and “[p]lay[ing] with my kids.”

Barto sued McDermott for Jones Act negligence. He requested damages
for, among other things, future lost wages and future “physical and mental
pain and suffering aﬁd Joss of enjoyment of lifestyle.” He also sued Shore for
cure, requesting that it pay for the surgery performed by Dr, Munshi.

The district court held a bench trial and then ruled from the bench. It
held that McDermott was liable under the Jomes Act, reasoning that
MecDermott failed to provide Barto with a safe place to work. The court also
held that Barto was not comparatively negligent. As to damages, the court

held that McDermott owed Barto $400,000 in future general damages and
4
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$300,000 in future lost wages. Finally, the court held that Shore was liable for
the surgery costs as cure.
STANDARD OF REVIEW
“The standard of review for a bench trial is well established: findings of
fact are reviewed for clear error and legal issues are reviewed de novo.” Becker
v. Tidewater, Inc., 586 F.8d 358, 365 (5th Cir. 2009) (quoting In re Mid-South
Towing Co., 418 F.8d 526, 531 (5th Cir. 2005)) (internal quotation marks
omitted). Reversal is warranted under clear error review only if the court is
“left with the definite and firm conviction that a mistake has been committed.”
Jauch v. Nautical Servs., Inc., 470 F.3d 207, 218 (5th Cir. 2008) (per curiam)
(quoting Anderson v. City of Bessemer, 470 U.S. 564, 573 (1985)) (internal
quotation marks omitted).
Despite this court’s typical deference to a district court’s factual findings,
“a judgment based on a factual finding devived from an incorrect
understanding of substantive law must be reversed.” Mobil Exploration &
Producing U.S., Inc. v. Cajun Const. Servs., Inc., 45 F.8d 96, 99 (5th Cir. 1995).
DISCUSSION
A. McDermott’s Jones Act Liability
McDermott first argues that it is not liable under the Jones Act. We
generally “review a district court’s finding of negligence and apportionment of
fault for clear exror.” Jauch, 470 F.3d at 213, But McDermott argues that we
should automatically reverse here because the district court misunderstood the
law. See Mobil Exploration, 45 F.3d at 99. Specifically, McDermott argues
that the district court erroneously believed that a Jones Act employer has a

duty to provide an absolutely safe place to work (rather than a reasonably safe

5
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place to work, which is all that is required under Gautreaux v. Scurlock
Marine, Inc., 107 F.3d 331, 339 (5th Cir. 1997) (en banc)).

To demonstrate that the district court misunderstood the law,
MeDermott relies upen the district court’s statement that “[ujnder the Jones
Act, of course, the Jones Act employer has a duty, a nondelegable duty to
provide a safe place to work.” The court also found that “the safe method would
have required—should have required proper scaffolding to be erected before
employées were required to climb into or onto this spooling machine.”

Upon a review of the entire record, we reject McDermott’s contention
that the experienced district judge misunderstood elementary principles of
Jones Act liability. The district court never stated that a Jones Act employer
has an absolute duty to provide a safe place to work. Further, the district court
stated that “this is more of a negligence case to me than an unseaworthiness
case,” suggesting that the court recognized that a normal negligence standard
of care applies under the Jones Act. Moreover, in their proposed findings of
fact and conclugions of law, both parties provided the correct legal standaxd
(ordinary negligence). It seems unlikely that the district court somehow sua
sponie settled upon an incorrect legal stendard. Also, some of the reasoning in
the district court’s ruling would made little sense if it thought that McDermott
had an absolute duty to provide a safe place to work. For example, the court
pointed out that “[t]here was scaffolding available on the DB b0. There was
even an experienced scaffolding crew . ...” I McDermott had an absolute duty
to provide a safe place to work, it would not matter whether scaffolding was
available. Instead, the district court seemed to weigh this fact as evidence that
MecDermott’s failure to erect scaffolding was unreasonable. The court also held
that Barto’s supervisors “failed to properly supervise Mr. Barto . . .,

particularly since this was not a routine job and something he had never done
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before.” This reasoning again suggests that the district court was trying to
discern whether McDermott had exercised a reasonable amount of care.

Because we find that the district court did not misunderstand the law,

“we will reverse the negligence finding only if it was clearly erroneous. Jawuch,

470 F.8d at 218. We hold that it was not. The record reveals ample evidence
that the standard practice for performing Barto’s assigned task on DB 50
involved seamen figuring out their own makeshift methods of reaching the
spooling drum.! The district court did not clearly err in finding that
McDermott failed to provide Barto with a reasonably safe place to work by
failing to provide him with an appropriate way to reach the spooling drum. |
B. Barto’s Comparative Negligence

McDermott next challenges the district court’s conclusion that Barto was
not comparatively negligent for the accident. Again, this court “review[s] a
district court’s finding of negligence and apportionment of fault for clear error,”
Jauch, 470 F.3d at 218. We affirm based on this deferential standard of review.

We have held that:

A seaman . .. is obligated under the Jones Act to act with ordinary
prudence under the circumstances. The circumstances of a
seaman’s employment include not only his reliance on his
employer to provide a safe work environment but also hig own
experience, training, or education.

Gautreaux, 107 F.3d at 339. Comparative negligence “may reduce the amount

of damages owed [to a seaman] proportionate to his share of fault.” Jauch, 470

+In particular, the DB 50 superintendent testified that using fir boards as scaffolding
was acceptable and had been done in the past; a DB 50 leaderman testified that using a fir
board was safe and that he had done so himself; and a more experienced DB 50 rigger testified
that he had stood on top of the frame and used a brags hammer to perform Barto’s task., Two
of Barto’s supervisors also testified that they saw him standing on either a board or the frame,
and they apparently thought nothing of it. Admittedly, these supervisors testified that Barto
was standing only two feet from the deck, But the district court found Barto’s recollection
that he was about four feet from the deck to be more credible.
' 7
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F.3d at 218. The burden of proving comparative negligence is on the Jones Act
employer. Johnson v. Cenac Towing, Inc., 544 F.3d 296, 302 (5th Cir. 2008)
(“[Clontributory negligence is an affirmative defense [in a Jones Act case.]”).

MecDermott argues that Barto was comparatively negligent because he |
selected an improper board (i.e., a fir board with a notch in it) and failed to
secure the board to the spooling machine’s frame. The district court did not
specifically explain why Barto was not negligent, even though he selected a
notched board and failed to secure it. But the court generally explained its
decisionmot to “impose any comparative fault,” noting that Barto “was the low
man on the totem pole. He was the least experienced. He had never performed
this work before.”

. 'Moreover, the district court credited Barto’s testimony that he had
placed the notched end of the board over the frame such that the notched end
—was not supporting any part of his weight. The DB 50 superintendent testified
that, if the notched portion had overhung the frame, “I think the board would
have held [Barto’s] weight.” Also, the board apparently did hold Barto’s weight
for 25 to 80 minutes, further supporting an inference that Barto’s selection of
the board was not negligent. The district court therefore did not clearly err by
finding that McDermott failed to prove that Barto was negligent in his
selectibn of the board, given how he placed it on the frame.

McDermott also did not demonstrate that a reasonable seaman with
Barto’s “own experience, training, or education” would have realized that he
had to secure the board. See Gauireauzx, 107 F.3d at 339 (“The circumstances
of a seaman’s employment include . . . his own experience, training, or
education.”). Indeed, a DB 50 leaderman, Vallecillo, testified that, “[i]fI would
have seen that the board wasn’t banded [(i.e., wasn't secured to the frame)], I
probably would have tell him something, but T didnt see that” (emphasis
added). This testimony seems to indicate that even a leaderman would not

8
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view the failure to secure the board as particularly unsafe, given that Vallecillo
was unsure whether he would have told Barto to get off an unsecured board.
To be sure, McDermott also presented evidence from a barge foreman that the
board should have been secured to the frame. But again, McDermott bore the
burden of proving that Barto was negligent, given his relative inexperience.
Notably, the only other rigger who testified did not opine that the board should
have been secured. And McDermott adduced no other testimony that a -
relatively inexperienced rigger like Barto should have known to secure the
board. Further, there was no testimony that the people who had previously
used fir boards to perform Barto’s task had secured the boards, The district
court therefore did not clearly err in finding that McDermott did not prove
Barto’s comparative negligence, given his relative inexperience.
C. Future General Damages

McDermott also challenges the district court’s award of future general
damages in the amount of $400,000. “A district court’s damages award is a
finding of fact, which this court reviews for excessiveness using the clear error
standard.” Lebron v. United States, 279 F.3d 321, 825 (5th Cir. 2002). “Put
otherwise, ‘[wle do not reverse a verdict for excessiveness except on the
strongest of showings.” Id. (quoting Dixon v, Int’l Harvester Co., 7564 F.2d 578,
590 (5th Cir. 198b)) (alteration in original).

Future general damages are available “for pain and suffering and impact
on. one’s normal iife routines.” Crador v. La. Dep’t of Highways, 625 F.2d 1227,
1230 (5th Cir. 1980). On appeal, McDermott focuses its argument on only pain
and suffering, arguing that there is no evidence that Barto’s pain will return
now that he has had surgery. McDermott does not argﬁe that Barto will be
able to return to his normal life routines. This is particularly important
because the district court noted that “[tlhere is no question he’s going to

continue to need to be followed and will have some rather significant
9
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permanent restrictions, as has been testified to by Dr. Munshi, with residual
pain.” Further, the district court’s future general damages award specifically
contemplated, in part, Barto’s “permanent restriction of normal living—
normal life activities and so forth.” And Barto presented evidence that his life
activities would be limited. He testified that he could no longer do things he
enjoyed, such as “ogging, lifting weights, baseball, basketball, a lot of sports,”
“vard work,” “fix[ing] on my car,” and “[p[lay[ing] with my kids.” And Dr.
Munshi ‘testified that, even if the surgery was completely successful, he
expectedithat Barto would indefinitely need to avoid “[a]nything that puts a lot
of stress'on his back.”

At oral argument, McDermott maintained that Barto produced
insufficient evidence of the impact on his normal life routines. Specifically,
McDermott argued that a seaman’s own uncorroborated, self-serving
testimony is not enough to prove this impact. This argument fails for three
reasons. First, McDermott did not raise this argument in its appellate brief,
so it is waived. E.g., Am. Nat. Gen. Ins. Co. v. Ryan, 274 F.3d 819, 325 n.8 (5th
Cir. 2001). Second, Barto’s testimony was corxoborated: Dr. Munsghi testified
that, even after the surgery, Barto’s recreational activities would likely be
vestricted. Third, even if Barto’s testimony were uncorroborated, the mere fact
that testimony is uncorroborated and self-serving does not automatically mean
that a factfinder is prohibited from crediting it. See, e.g., Curry v. Fluor
Drilling Servs., Inc., 715 F.2d 893, 895 (5th Cir. 1983) (rejecting defendant’s
complaint that district court credited plaintiff’s self-serving and

uncorroborated testimony).?.

2'We note that McDermott has not raised an excessiveness challenge to the component
of future general damages that compensates Barto for the impact on his normal life routines.
We therefore express no opinion on whether the award was excessive.

10
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MecDermott next argues that the future general damages award violates
our maximum recovery rule. “This judge-made rule essentially provides that
we will decline to reduce damages where the amount awarded is not
disproportionate to at least one factuolly similar case from the relevant
jurisdiction.” Lebron, 279 F.8d at 326 (quoting Douglass v. Delta Air Lines,
Inc., 897 F.2d 1336, 1344 (5th Cir. 1990)) (internal quotation mark omitted).

McDermott has not demonstrated thét the rule is applicable here
because it has not pointed to a damages award in a “factually similar case from
the relevant jurisdiction.” Id. In particular, in the case that McDermott offers
as a comparator, the court awarded “$50,E)00 for future physical and mental
pain and suffering.” Aycock v. Ensco Offshore Co., 833 So.2d 1246, 1248 (La.
Ct. App. 2002). Nothing indicates that this award accounted for the “impact
on [the plaintiff's] normal life routines.” Crador, 625 F.2d at 12380. In contrast,
the $400,000 award here explicitly accounted for the impact on Barto’s
everyday life. Thus, McDermott has failed to advance a suitable comparator
for Barto’s future general damages award, so the maximum recovery rule does
not even come into play. See Lebron, 279 F.3d at 326 (noting that the
maximum recovery rule “does not become operative unless the award exceeds
133% of the highest previous recovery in the [relevant jurisdiction] for a
factually similar case” (quoting Douglass, 897 F.2d at 1844 n.14) (alteration in
original)).
D. Future Lost Wages

McDermott’'s final argument is that the district court erred by
calculating Barto’s lost wages according to an above-average work-life
expectancy. A damages award for future lost wages should generally be based
upon a seaman’s work-life expectancy, meaning “the average number of years
that a person of a certain age will both live and work.” Madore v. Ingram Tank

Ships, Inc.,, 732 F.2d 475, 478 (6th Cir. 1984). “Such an average is not
11
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conclusive. It may be shown by evidence that a particular person, by virtue of
his health or occupation or other factors, is likely to live and work a longer, or
shorter, period than the average.” Id. “Absent such evidence, however,
computations should be based on the statistical average.” Id.

Here, the district court noted that expert economists provided wage loss
estimates for work-life expectancies of age bb to “age 67, which is the Social
Sectirity requirement age for Mr. Barto.” The district court then said, “What
I'm going to do is award something in the middle. I think that’s a reasonable
estimation of hig loss of future earning capacity.” Accordingly, the district
court awarded Barto $300,000 for future lost wages. McDermott argues that
the digtrict court erred by relying upon an above-average work-life expectancy.

‘Barto’s expert economist provided a range of estimates for Barto’s future
lost wages for two different retirement ages: 55.8 and 67. The age of 55.8 was
selected based on a table of statistical work-life expectancies that had been
prepared by other economists. In contrast, the age of 67 was selected because
it is Barto’s “full retirement age, as determined by the Social Security
Administration.” McDermott’s expert economist provided a different range of
estimates based on a retirement age of 58.2, which its expert selected based on
a. work-life expectancy table from the U.S. Department of Labor’s Bureau of
Labor Statistics.

Barto’s economist did not provide any reason to believe that Barto would
continue to work past his statistical work-life expectancy. The only relevant
evidence Barto presented at trial was his testimony that he plans to work “[a]s
long as I can retire. Whatever the retirement age is.” This scant evidence was
not enough to show that Barto “by virtue of his health or occupation or othexr
factors, is likely to live and work a longer, or shorter, period than the average.”
Madore, 732 F.2d at 478. For one thing, Barto did not specifically testify that

he planned to work until age 67. And nothing indicates that Barto knew that
12
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this was the Social Security retirement age. Moreover, even if the district court
believed that Barto wanted to work until age 67, wanting to work until age 67
is not the only or even the most significant factor in determining whether
gsomeone actually will work until age 67. As we have previously pointed out,
aﬁ employee “might have become disabled before [the Social Security
retirement age] as a result of illness or some other misadventure.” Id., Or the
employee “might have died before then.,” Id. Certainly Barto presented no
evidence that such events were particularly unlikely given his health or other
factors. Barto therefore did not successfully rebut the presumption that the
average work-life expectancy should apply.

McDermott asks us to render judgment, reducing the future lost wages
award from $300,000 to $209,533. The district court explicitly credited the
vocational expert’s opinion that Barto could still work as an unarmed security
guard. Barto’s own expert economist determined that his net future lost wages
would be $209,5638 if he worked as an unarmed security guard and retired at
age 5.8, We therefore find it appropriate to render judgment in the amount
of $209,538 for future lost wages.

Barto contended at oral argument that we should instead remand for the
district court to determine future lost wages based on a retirement age of 58.2,
the age selected by McDermott’s export economist, This age is about 2.5 years
longer than the statistical work-life expectancy ‘selected by Barto’s expert
economist, But at trial, Barto failed to provide an expert opinion on future lost
wages assuming a retirement age of 58.2. “It is a basic concept of damages
that they must be proved by the party seeking them.” Servicios-Expoarma, C.A.
v Indus. Mar. Carriers, Inc., 135 F.3d 984, 995 (5th Cir. 1998). Barto should
have presented a revised expert opinion at trial if he intended to argue that
McDermott’s slightly higher work-life expectancy should apply. We decline to

remand to give Barto a second chance to prove future lost wages.
13
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E. Cure
Shore’s sole argument on appeal is that Barto did not prove that the

lumbar surgery was intended to improve his physical condition, so the
gurgery’s cost was not available as cure. This question of fact is reviewed for
clear error. Becker, 586 F.3d at 365. Moreover, “when there are ambiguities
or doubts [as to a seaman’s right to receive maintenance and cure], they are to
be resolved in favor of the seaman.” Johnson v. Marlin Drilling Co., 893 F.2d
77, 79 (5th Cir. 1990) (quoting Vaughan v. Atkinson, 369 U.S. 527, 632 (1962))
(internal.quotation marks omitted) (alteration in original).

 “Cure involves the payment of therapeutic, medical, and hospital
expenses not otherwise furnished to the seaman . . . until the point of
‘maximum cure.” Pelotto v. L & N Towing Co., 604 F.2d 396, 400 (6th Cir.
1979). Maximum cure occurs “when it appears probable that further treatment
will result in no betterment of the seaman’s condition.” Id. “Thus, where it
appears that the seaman’s condition is incurable, or that future treatment will
merely relieve pain and suffering but not otherwise improve the seaman’s
physical condition, it is proper to declare that the point of maximum cure has
been achieved.” Id. It logically follows that, “when a particular medical
prodedure is merely palliative in nature or serves only to relieve pain and
suffering, no duty to provide payments for cure exists.” Johnston v. Tidewater
Marine Serv., No. 96-80595, 116 F.3d 478, 1997 WL 256881, at *2 (bth Cir,
Apr. 28, 1997) (per curiam) (unpubliched table opinion). For example, if a
seaman’s epilepsy is caused by scarring in his brain, medicine for “[c]ontrol of
seizures is not a cure, for the precipitative factor, the scarring, remains.”
Stewart v. Waterman S.S. Corp., 288 H. Supp. 629, 633-35 (E.D. La. 1968),
affd, 409 F.2d 1045 (5th Cir. 1969) (per curiam), cited with approval in Pelotto,
604 F.2d at 400.
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Here, Dr. Munshi testified that the purpose of the surgery was to remove
pressure from the nerve sac, which caused at least some of Barto’s pain. The
removal of pressure from the nerve sac would thereby better Barto’s physical
condition by curing the root cause of his pain rather than merely correcting the
symptom (pain). The surgery was therefore curative rather than merely
palliative in nature. The surgery also corrected a physical abnormality that
existed in Barto’s body (pressure on the nerve sac) and thereby bettered his
physical condition by restoring it to a normal, healthy condition. The district
court therefore did not clearly err by requiring Shore to pay for the surgery as
cure, particularly given that any doubts about cure “are to be resolved in favor
of the seaman,” Johnson, 893 F.2d at 79.
CONCLUSION
As to the award of future lost wages, we REVERSE and RENDER
judgment that Barto is entitled to $209,633.00 for future lost wages against
McDermott. In all other respects, we AFFIRM the district court’s judgment.

16
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
United States Court of Appeals
Flith Circuit
FILED
No. 18-31023 April 30, 2019
Lyle W. Cayce
JOHNNY DEAN, SR, Clerk

Plaintiff - Appellant
V.

- SEA SUPPLY, INCORPORATED; SEA SUPPLY, INCORPORATED COB;
- JESSICA ELIZABETH, in rem,

Defendants - Appellees

Appeal from the United States District Court
for the Bastern District of Louisiana

Before CLEMENT, DUNCAN, and OLDHAM, Circuit Judges.
PER CURIAM:* |

Vessel Captain Johnny Dean slipped and fell while trying to fix the
No. 4 engine on. the M/V JESSICA ELIZABETH. He brought this action under
the Jones Act and general maritime law against Sea Supply, his employer and
the ownerfoperator of the vessel. (Dean also sued the vessel in rem). Dean
advanced several theories of liability. After a three-day bench trial, the district
court rejected all of them because Dean was solely at fault. We AFFIRM.

* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not
be published and is not precedent except under the limited circumstances set forth in BTH
CIr. R. 47.5.4.
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Af the time of his fall, Dean was wearing a pair of Starter brand tennis
shoes. The vessel safety manual provides that “Safety toed shoes or boots with
slip-resistant soles shall be worn at all times while outside the living quarters.”
The district court found that Dean’s shoes were not in compliance with Sea
Supply’s safety requirements for working in the engine room. The court found
that Dean’s failure to wear proper footwear and his failure to clean either his
shoes or the walking surface in the engine room (which he knew were oily)
were the sole cause of the accident. The court found Dean 100% liable. ;

Dean argued Sea Supply was at least partly at fault. He contended the
vessel was unseaworthy because the No. 4 engine was broken, and that Sea
Supply was negligent in failing to have it fixed sooner. The district court agreed
that the engine’s failure to work properly created an unseaworthy condition
but said the unseaworthiness did not matter because Dean was solely at fault
for the accident. The court further rejected Dean’s argument that Sea Supply
was negligent for failing to enforce its footwear policy. On appeal, Dean
maintaing the court’s findings are against the weight of the evidence. He also
argues for the first time that the design of the JESSICA ELIZABETH—which
requires a worker to stand in the oily bilge while repairing the No. 4 enginé—
rendered the vessel unseaworthy. |

Because Dean did not argue below that the vessel was unseaworthy
because of its design, he has waived that argument. See Texas Molecular Lid.
P'ship v. Am. Int’l Specialty Lines Ins. Co., 424 F. App’x 354, 357 (5th Cir. 2011)
(arguments not made before the district court are waived and will not be
considered on appeal). But even if he had not waived it, we would reject his
new theory because Dean’s reliance on Rogers v. United States, 452 F.2d 1149,
1151 (bth Cir, 1971), is misguided. That case does not establish a general rule

that a vessel design which forces a seaman to stand in the bilge to work on an
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engine always renders the vessel unseaworthy. Two years after Rogers, we
explained in Garcia v. Murphy Pacific Marine Salvaging Co. that the seamen
in Rogers were required to stand in the bilge “for several hours” and that
“InJothing had been done to avoid or minimize the danger of slipping.” 476 F.2d
303, 806 (5th Cir. 1973).

There is no evidence that Dean stood in the bilge for that long. And
Dean’s placement of ahsorbent pads in the bilge minimized the danger of
slipping while he worked. See id. (distinguishing Rogers because canvas,
burlap, and sawdust were used to reduce the chances of slipping). Most
importantly, however, the district court found that the sole cause of the
accident was Dean’s failure to take other, additional steps which would have
further reduced the danger of slipping. Dean v. Sea Supply, Inc., 2018 WL
3891578, at *5 (E.D. La. July 12, 2018). So even if the location of the No. 4
engine did render the JESSICA ELIZABETH unseaworthy, Dean is still
barred from recovery unless we reverse that factual finding. The same is true
for Dean’s other arguments for reversal.

Questions of fault, including determinations of causation, are factual
issues that may not be set aside unless clearly erroneous. In re Mid-S. Towing
Co., 418 F.8d 526, 531 (5th Cir. 2005). “We entertain a strong presumption that
the court’s findings must be sustained even though this court might have
weighed the evidence differently.” Johnson v. Cenac Towing, Inc., 544 F.3d
296, 303 (5th Cir. 2008). Reviewing the record, we are not convinced that the
district court’s findings as to causation are clearly erroneous,

The district court found that Dean’s accident was the result of his own.
unreasonable failure to prepare for the oily conditions he knew he was likely
to encounter while fixing the engine. Dean, 2018 WL 3391578, at *5. Dean
ignored the footwear policy, failed to ask for help from a deckhand, failed to
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clean a walkway that he knew was oily, and failed to clean his shoes when he
knew they were covered in oil despite the availability of rags and absorbent
pads. Id. at *2. Reviewing the distriet court’s application of the standard of
causation, we are not “left with the definite and firm conviction that a mistake
has been committed.” Gavagan v. United States, 955 F.2d 1016, 1019 (5th Cir.
1992). Accordingly, we affirm.

Supp000253



Case: 18-31144  Document: 00515138492 Page:1 Date Filed: 09/30/2019

IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
Unlted States Court of Appeals
Fifth Circuit
No. 18-31144 FILED
C September 30, 2019
: Lyle W. C
GEORGES F. PAYANO, - Ve e

. Plaintiff - Appellant
V.

ENVIRONMENTAL SAFETY & HEALTH CONSULTING SERVICES,
INCORPORATED, '

Defendant - Appellee

Appeal from the United States District Court
for the Eastern District of Louisiana
USDC No. 2:17-CV-64256

Before SMITH, DENNIS, and OWEN, Circuit Judges.
PER CURIAM:*

Plaintiff-appellant Georges Payano sued his employer, defendant-
appellee Environmental Safety and Health Consulting Services, Inc.,
(“ES&H”), under § 905(b) of the Longshore and Harbor Workers’ Compensation
Act (“the Act”) after he injured his bicep while conducting oil spill cleanup
operations on a vessel. Though conceding that ES&H was immune from suit

in its capacity as his employer, Payano argued that ES&H was liable for vessel

* Pursuant to 5TH CIR. R. 47.5, the court has determined thai this opinion should not
be published and is not precedent except under the limited circumstances set forth in 5TH
CIr. R. 47.5.4.
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negligence under § 905(b) because it assumed operational and navigational
control over the vessel. The district court granted summary judgment in favor
of ES&H, finding that ES&H did not.exercise operational control over the
vessel and all the alleged negligent acts committed by ES&H occurred in its
capacity as Payano’s employer, immunizing ES&H from suit. We AFFIRM.
L

ES&H was hired to retrieve damaged oil boom (a temporary barrier used
to contain oil spills) surrounding a leaking wellhead off the Louisiana coast.
ES&H time chartered a vessel, The Saint, owned by NOLA Boat Rentals, to
transport personnel to and from the work site and conduct the cleanup
operations, Captain Brent Trauth of NOLA captained, operated, and
controlled The Saint during the cleanup operations, and was responsible for
determining whether the seas were too rough to complete the job. ES&H
supervisor Jack Seruggs instructed Capt. Trauth on what time to leave shore,
where to go, and what time to return to shore, and at the wellhead site, he
indicated to Capt. Trauth to pull the vessel back or forward to position the
vessel to retrieve the boom.

According to the ES&H manual, to retrieve the damaged boom, hooked
pike poles are used to hold the boom line while the captain backs up the vessel
to snap the line and unanchor the boom. Payano claims that instead of this
standard procedure, Scruggs had him lie down on the vessel’s bow, reach over
the water, and manually pull up the damaged segments of the boom. Payano
struggled to lift the boom, heavy from its anchor, especially because the waves
moved the boat. Despite the difficulty in retrieving the boom, Scruggs never
told Payano to stop, instead urging him to continue. As Payano continued to
work, a wave jerked the bow of the vessel upward and caused Payano’s bicep

to tear. Payano also says that he did not receive any safety training, and
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though he does not speak or read English, no interpreters were present at the
job gite.
IL

An employer is immune from tort liability under the Act for any
negligent act committed in its capacity as employer. 33 U.8.C. § 905(a). The
exclusive remedy for a covered worker against his employer is compensation
benefits, to which the injured worker is entitled without regard to the
employer’s fault.! Id. § 904. A vessel owner, however, is not immune from suit.
Under § 905(b), a worker covered by the Act? “may pursue a tort action against
the owner of a vessel for acts of vessel negligence.” Levene v. Pintail Enters.,
943 F.2d 528, 531 (5th Cir. 1991). Such a tort action may algo be brought
against the vessel’s “owner pro hac vice, agent, operator, charter or bare boat
charterer, master, officer, or crew member.” 83 U.S.C. § 902(21). “When an
employer acts in a dual capacity as vessel owner, the entity retains its
immunity for acts taken in its capacity as an employer, but may still be sued
‘qua vessel for acts of vessel negligence.” Levene, 943 F.2d at b31.

ES&H, as Payano’s employer, can ouly be held liable for negligent acts
committed in its capacity as vessel owner.3 It is undisputed that NOLA Boat

Rentals, not ES&H, owned The Saint. Under our precedent, however, a vessel

1 Payano received compensation benefits under the Act while recuperating from his
injury until he was cleared to return to work.

2 Payano and BS&H stipulate that Payano was a longshoreman covered by the Act.

8 ES&H can also be held lable for vessel negligence under § 905(b) of the Act for
negligence committed in its capacity as time-charterer, but its duties and therefore its
liability are circumscribed by the nature of its control over the vessel. See Kerr-McGee Corp.
v. Ma-Ju Marine Servs., Inc., 830 F.2d 1332, 1348 (5th Cir. 1987) (holding that “a time-
chatterer is not liable under section 5(b) unless the cause of the harm is within the charterer’s
traditional sphere of control and responsibility or has been transferred thereto by the clear
language of the charter agreement”). Payano argues for the fivet time in his reply brief that
ES&H is Hable for negligence committed in its capacity as time-charterer. This argument
was not raised in Payano’s initial brief and has therefore been. waived. See United States v.
Jackson, 426 F.8d 301, 304 n,2 (5th Cix. 2008); Cinel v. Connick, 15 F.3d 1338, 1345 (5th Cir.
1994), '

3
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owner pro hac vice who has unrestricted use of a vessel can be held liable for
vessel negligence under § 905(b). 33 U.S.C. §§ 905(b), 902(21); Ducote v. Int’l
Operating Co. of La., 678 F.2d 543, 544 n.1 (5th Cir, 1982); Kerr-McGee Corp.
v. Ma-Ju Marine Servs., Inc., 830 F.2d 1382, 1842 n.11 (5th Cir, 1987) (‘An
owner pro hac vice has unrestricted use of the vessel,”).

Viewing the facts and drawing all reasonable inferences in the light most
favorable to Payano, he has failed to show that ES&H exerted sufficient control
over The Saint to be considered its owner pro hac vice. See Scott v. Harris, 550
U.S. 872, 878 (2007); Ducote, 678 F.2d at 545-46. Payano argues that ES&H
is liable as owner pro hac vice of The Saint because, once at the jobsite, Scruggs
exerted complete navigational and operational control over the vessel by
directing Capt. Trauth to pull vessel back or forward to position the boat to
retrieve the boom. We rejected a similar argument in Ducote, where a worker
who was injured while cleaning a barge argued that his employer was the
barge’s owner pro hac vice because the employer completely controlled the
barge’s movement during the cleaning operations. 678 F.2d at 545-46. We
explained that “all [employer]-controlled movements of the barge were simply
incidental to the cleaning and loading of the vessel” and the employer “did not
have the right to use the barge for its own purposes in maritime commerce.”
Id. at 546. Therefore, the employer “did not have the ownership-like
relationship with the vessel required to establish ownership pro hac vice.” Id.
(quoting Hess v. Port Allen Marine Serv., Inc., 624 F.2d 673, 674 (5th Cir.
1980)).

Though this case differs slightly from Ducote because ES&H time-
chartered The Saint for its own purposes in maritime commerce—to retrieve
the damaged boom—it still rebuts Payano’s argument that ES&H became the
owner pro hac vice of The Saint simply because ES&H controlled the vessel's

movement for a temporary time and for a limited purpose. See id. ES&H's
4

Supp000257



Case: 18-31144  Document: 00515138492 Page:5 Date Filed: 09/30/2019

No. 18-31144

directing The Saint’s movement to retrieve the damaged boom did not grant it
unrestricted use of the vessel—indeed, at all times, Capt. Trauth steered the
ship, had the unilateral right to cancel the voyage if the weather was too rough,
and swore that he “captained, operated, and maintained sole control over The
Saint” If ES&H had the right to unrestricted use of The Saint, it would not
have submitted itself to Trauth’s “sole control.” Directing Capt. Trauth to pull
the vessel back or forward to retrieve the boom did not grant ES&H
unrestricted use of the vessel and therefore did not render ES&H liable as
owner pro hac vice of The Saint.¢ See id.; Kerr-McGee, 830 F.2d at 1342 n.11.

Moreover, we agree with the district court that though Payano cited
“evidence in the summary judgment record indicating that ES&H may have
been negligent, there is no evidence in the summary judgment factual record
to support a finding that these alleged acts of negligence occurred in ES&H’s
capacity as time charterer, rather than as employer.” All the acts of negligence
that Payano alleges—from Scruggs’s instructing him to manually retrieve the
oil boom, to failing to instruct him to stop despite his difficulties, to failing to
adequately train him—“must be clagsified as potential acts of employer
negligence, not vessel negligence.” Levene, 943 F.2d at 535,

For these reasons, the judgment of the district court is AFFIRMED.

4 Seruggs’s other actions—instructing Capt. Trauth on what time to leave shore,
where to go, and what time to reburn to shore—are all traditional time-charterer duties and
do not subject ES&H to the liahility of a vessel owner pro hac vice. See Kerr-McGee, 830 F.2d
at 1389-41. ' ‘

5
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IN THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT
' e United Siates Cowrt of Appesls
Fifth Clroutt
No. 18-60542 FILED
July 22, 2019
' ' Lyle W. Cayce
WOOD GROUP PRODUCTION SERVICES, Clerk

Petitioner

V.

DIRECTOR, OFFICE OF WORKERS' COMPENSATION PROGRAMS,
UNITED STATES DEPARTMENT OF LABOR; LUIGI A, MALTA,

Respondents

Petition for Review of an Order
of the Benefits Review Board

Before CLEMENT, DUNCAN, and OLDHAM, Circuit Judges.
STUART KYLE DUNCAN, Circuit Judge:

Luigi Malta was injured while unloading a vessel on a fixed platform in
the territorial waters of Louisiana. Malta made a claim against his employer,
Wood Group Production Servicés (Wood Group), under the Longshore and
Harbor Workers' Compensation Act. To enjoy coverage under the Act, a
claimant must show both that he was in a place covered by the Act (situs) and
that he was engaged in maritime employment (status). The Benefits Review
Board concluded that because Malta—who spent 25 to 85 percent of his

working hours loading/unloading vessels—was injured while unloading a
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vessel on a platform customarily used for that task, Malta satisfied both the
situs and status requirements. We deny Wood Group’s petition for review.!
I

Wood Group, which staffs personnel for clients in the oil and gas
industry,? employed Malta as a warehouseman for the Black Bay Central
Facility (Central Facility), a fixed platform located in the territorial waters of
Louisiana,? Central Facility provides support services for oil and gas
production occurring at various satellite production platforms in the Helis
Black Bay Field. Twenty-two workers, including Malta, lived, worked, and
slept at Central Facility, which comprises four separate platforms, connected
by catwalks. A warehouse sits on one of these platforms, and in it the workers
stored supplies and tools necessary for their sustenance and operations. Three
cranes, located at various parts of Central Facility, assisted the workers as
they loaded and unloaded these supplies from vessels, which often came from
Venice, Louisiana. When workers on the satellite platforms required tools for
their operations, the necessary items were taken from the warehouse and
loaded onto vessels by crane. The vessels then travelled to the satellite
platforms with these supplies.

Malta worked twelve hours each day—from sunup to sundown—seven
days per week at Central Facility (and then he would rest shoreside for seven
days). He never worked on any of the satellite platforms. His primary duties
included ordering, receiving, and maintaining all supplies and equipment at

the Central Facility warehouse. It is undisputed that, although not listed

* Wood Group’s insurer—Authorized Group Self-Insurer Signal Mutual Indemnity
Association, Ltd. ¢/o Coastal Rigk Services, LLC—is also a petitioner.

2 Here, Wood. Group was a contractor for Helis Oil and Gas Company.
8 Two photographs of Central Facility appear at the end of our opinion,

2
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among his official job duties, a significant portion of Malta’s “hiteh” (shift), was
dedicated to loading and unloading vessels arriving at and leaving from
Central Facility, Wood Group’s project manager, Ray Pitre, testified that this
was a “big part” of Malta’s job. And Malta testified that he spent roughly 25 to
35 percent of each hitch loading and unloading vessels.

" Malta explained that he regularly would load/unload all sorts of things
intoffrom the vessels: “It can be anywhere from piping to big valves,
compressors, drinking water supplies, various items, nothing in particular
everyday. It’s just whenever we order and something is needed, [I] pull it off
the work barge or the water barge.” Pitre similarly testified that Malta would
unload “a various assortment of things from rags to repair parts to nitrogen
cylinders to valves and phalanges . . . [because] the oil industry uses just a vast
assortment of supplies.” During a typical 12-hour hiteh, if a group of workers
on a “satellite platform needed additional supplies and equipment,” Malta
“would help load the field boat.” This required Malta, “depending on exactly
what it was [and] how big it was, [to] put it on a basket, and send it down to
the boat and then off to the respective platform or field operator.” Malta
testified tha{t there was “no difference” between his duties and those of “a dock
worker loading and unloading” vessels in Venice.

Malta was injured when unloading a boat owned by a third party. He
received a call seeking help to offload something coming up from the boats
(which had come from one of the satellite platforms), Malta did not go onto the
vessel to retrieve the item. Rather, it was “sent up to [him] via crane” while he
was standing on the platform in front of the warehouse. As the basket was
coming up, he “grabbed the tag line, pulled it in,] and as the basket collapsed,”
Malta saw that the item was a COg cannister—which had been migtakenly
marked as empty. While Malta was removing the cannister from the cargo

basket, it exploded, and he was injured.
3
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Malta made a claim for benefits against Wood Group under the
Longshore aﬁd Harbor Workers’ Compensation Act (LHWCA or Act), 33 U.8.C.
§ 901, et. seq. By way of background, the Act “provides compensation for the
death or disability of any person engaged in ‘maritime employment,” under
certain conditions. Herb’s Welding, Inc. v. Gray, 470 U.S. 414, 415 (1985).
Wood Group contested Malta’s claim for benefits. None of the facts was
disputed, and the only question was whether Malta was qualified to recover
under the Act. After a hearing, an Administrative Law Judge (ALJ) initially
ruled against Malta, concluding “that [because] the fixed platform on which
[Malta] worked” was not covered under the Act, there was no jurisdiction to
consider his claim. In light of this holding, the ALJ did not initially decide
whether Malta enjoyed maritime status under § 902 of the Act.

The Benefits Review Board (Board) reversed the ALJs decision,
concluding the ALJ misappiied this court’s precedent and the plain language
of the statute. It held that Malta’s “injury occurred on a covered situs” and
remanded the case so that the ALJ could address Malta’s status.

On remand, once again, none of the facts was in dispute. The only
question was whether Malta enjoyed maritime status. The ALJ found that,
because Malta “loaded or unloaded the cargo from a ship or vessel, he was
performing a traditional maritime activity” and satisfied “the status
requirement of the Act.” Wood Group appealed to the Board, which affirmed
the ALJ’s decision.

Having exhausted its options before the Department of Labor, Wood
Group filed a petition for review with this court, arguing that Malta cannot

recover under the Act because he lacks status and his injury did not occur on
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a covered situs. Both Malta and the Dirvector of the Office of Worker’s
Compensation Programs* filed briefs defending the Board’s decision.
IL.

Tf “the facts are not in dispute”—as is true of this appeal—then whether
a worker is covered under the Act presents a “pure question. of law” that “is an
issue of statutory construction and legislative intent.” New Orleans Depot
Servs., Inc. v. DOWCP (Zepeda), 718 F.3d 384, 387 (bth Cir. 2018) (quoting
DOWCP v. Perini N. River Assocs., 469 U.S. 297, 300, 305 (19883)). Accordingly,
we review the Board’s decision de novo. Id.

ITL.

Wood Group contends the Board erred by reversing the ALJ’s initial
decigion holding that Malta’s injury failed to satisfy the Act’s situs
requirement. The current form of the situs requirement—found at § 903—says
a claimant is eligible for benefits

only if the disability or death results from an injury occurring upon
the navigable waters of the United States (including any adjoining
pier, whaxf, dry dock, terminal, building way, marine railway, or
other adjoining area customarily used by an employer in loading,
unloading, repairing, dismantling, or building a vessel).

33 U.S.C. § 903(a). Congress has tinkered with the situs requirement. “Prior
to 1972, the Act applied only to injuries occurring on navigable waters.
Longshoremen loading or unloading a ship were covered on the ship and the
gangplank but not shoreward, even though they were performing the same
functions whether on or off the ship.” Chesapeake & Ohio Ry. Co. v. Schwalb,
493 U.8S. 40, 46 (1989). The Supreme Court has said that the current version of

the situs requirement, which should be “liberally construed,” covers “all those

4“The Director is a party to the litigation of disputed claims under the Act at all stages
of the litigation.” Munguia v. Chevron U.S.A. Inc., 999 T.24 808, 810 n.1 (5th Cir. 1998).

5
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on the situs involved in the essential or integral elements of the loading or
unloading process.” Id. The Supreme Court has defined loading and unloading
a vessel to mean “taking cargo out of the hold, moving it away from the ship’s
side, and carrying it immediately to a storage or holding area.” Ne. Marine
Terminal Co. v. Caputo, 432 U.S. 249, 266-67 (1977).

It is undisputed that Central Facility does not meet the definition of
“navigable waters” or any of the structures enumerated in this section (“pier,
wharf, dry dock, terminal, building way, marine railway”). So, under the
language of the statute, Malta can recover only if his injury occurred on an
“other adjoining area customarily used by an employer in loading [and]
unloading a vessel.” § 903(a).

This court has said that, “[t]o qualify as an ‘other adjoining area,’ the
situs must be located in proximity to navigable waters (Le., possess a
geographical nexus) and have a maritime nexus—here, ‘customarily used by
an employer in loading . . . a vessel.” Coastal Prod. Servs. Inc. v. Hudson, 565
F.3d 426, 432 (bth Cir. 2009) (quoting § 903(a)). These two factors have been
described as the geographic and functional components of the situs test. See
Zepeda, 718 F.3d at 389 (explaining that “other adjoining area’ must satisfy
two distinct situs componenté: (1) a geographic component (the area must
adjoin navigable waters) and (2) a functional component (the area must be
‘customarily used by an employer in loading [or] unloading. . . a vessel™)), “To
satisfy the situs inquiry’s functional prong, the site of the injury need not be
‘exclusively’ or ‘predominantly’ used for unloading—only customarily.” BPU
Mgmt., Inc./Sherwin Alumina Co. v. DOWCP (Martin), 732 F.3d 457, 461 (5th
Cir. 2018). And the court looks to “the general purpose of the area rather than
requiring ‘every square inch of an area’ to be used for a maritime activity.” Id.

It is undisputed that Central Facility—situated in the territorial waters

of Louisiana—has a geographical nexus to navigable waters. So the situs
6
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question boils down to whether Central Facility, or at least the part of it where
Malta was injured, meets the functional component of the test—i.e., whether
it is “customarily used” in loading and unloading vessels.

Wood Group offers two reasons to support its position that Malta’s injury
does not satisfy the situs requirement: (a) the purpose of Central Facility was
oil and gas production, and so it did not have a maritime purpose; and (b) the
- items Malta loaded/unloaded were not maritime cargo.

The Board rejected Wood Group’s argument and compared the platform
where Malta was injured to an offshore dock, emphasizing the plain language
of the statute: |

Tn a case like this one in which claimant is injured in an area that
is customarily used for loading and unloading vessels, it follows
that the requisite relationship with maritime commerce is
segtablished for purposes of the functional component of the situs
test, and any further inquiry into whether there is an independent
connection to maritime commerce is superfluous.

But, despite the plain language of the statute, Wood Group contends—and the
ALJ initially agreed—that the Board’s situs reasoning conflicts with this
court’s precedent as illuminated by Wood Group’s two arguments. We address,
and reject, each argument in turn.
A

Wood Group first contends that Central Facility cannot satisfy the éitus
requirement because it did not have a “maritime purpose.” The text of the Act
does not expressly include any “maritime purpose” requirement. So, to support
its position, Wood Group relies principally on this court’s opinion in
Thibodeaux v. Grasso Production Management, Inc., 370 F.3d 486 (th Cir.
2004). In that case, Randall Thibodeaux worked as “a pumper/gauger” on “a
fixed oil and gas production platform,” and, “lals part of his duties,” he

“monitored gauges both on the platform and on nearby wells.” Id. at 487.

7
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Thibodeaux’s injury occurred after he noticed an oil leak five feet below the
deck of the platform. Because a small wooden platform under the deck offered
a better vantage to view the leak, he jumped down onto the wooden platform.
The wood gave way, Thibodeaux fell into the marsh, and a nail stabbed his
hand. Id. at 488. Describing the mishap, the court noted that “It]he accident
did not occur on the portion of the platform used to dock the two vessels.” Id.

After Thibodeaux made a claim under the Act, the “sole issue” before the
court was “whether a fixed oil production platform built on pilings over marsh
and water inaccessible from land constitutes either a ‘pier’ or an ‘other
adjoining area’ within the meaning of § 903(a).” Id. (footnote omitted). The
court decided that “[t]he maritime nature of the LHWCA imparts a meaning
to § 903(a)’s enumerated terms that goes beyond their use in ordinary
language.” Id. at 490-91. And, “when viewed together in the context of the
LHWCA, a connection to maritime commerce becomes the unifying thread
connecting the listed structures” in the Act—i.e., “pier, wharf, dry dock,
terminal, building way, marine railway.” Id. at 491 (discussing § 908(a)). So,
the court reasoned, “in light of the statute’s origin and aim, it would be
incongruous to extend it to cover accidents on structures serving no maritime
purpose.” Id. Because the “work commonly performed on oil production
platforms is not maritime in nature,” and because “to be a pier within the
meaning of the LHWCA a structure must have some maritime purpose,” the
court held that the oil production platform where Thibodeaux worked did not
meet that standard. Id. at 493. The court bolstered this reasoning by noting
that Supreme Court precedent “considered fixed oil production platforms to be
islands.” See id. at 492 (discussing Herb’s Welding, 470 U.S. at 422 n.6;
Rodrigue v. Aeina Casualty & Surety Co., 395 U.S. 852, 860 (1969)). And,

islands, of course, are not covered under the Act. See id.
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The Thibodeaux court also considered whether the platform was an
“sther adjoining area” under the Act. Id. at 494. Even construing the term
“grea” broadly to include not just the wooden platform but also the production
platform, the court determined that the oil production platform was not “the
site of significant maritime activity.” Id. Thus, the court denied Thibodeaux’s
claim because the injury did not occur on a covered situs.

Wood Group contends that if even an enumerated structure (e.g., a pier
as discussed in Thibodeaux) requires a “maritime purpose” then, a fortiori, an
“other adjoining area” like Central Facility must also have a “maritime
purpose” to qualify as a covered situs. Wood Group disagrees with the Board’s
characterization of the Central Facility platform as an “offshore dock.” Because
Central Facility is a fixed platform with the purpose of finding and producing
oil—like the fixed oil production platform in Thibodeaux—Wood Group argues
Central Facility does not have a maritime purpose. Thus, according to Wood
Group, Malta’s injury cannot satisfy the statutory situs requirement.

Tn response, Malta and the Director emphasize the features of Central
Facility that differ from the fixed platform discussed in Thibodequx.
Specifically, Malta points out that, as evidenced by the pictures in the record,
Central Facility is not a standalone fixed platform. It is a facility designed as
a central hub to support a multitude of smaller platforms in and around the
oilfield. Central Facility comprises four platforms and includes a safe harbor
designed to allow for loading and unloading vessels in rough seas. Third-party
vessels service the surrounding facilities, including a vessel that travels daily
between Central Facility and Venice, Louisiana. Importantly, Central Facility
is equipped with three cranes and a fulltime crane operator who works with
the dedicated Warehdusemen (including Malta) to load and unload vessels

throughout the day.
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Moreover, Malta and the Director contend the Board was correct when
it determined that the plain language of the Act is dispositive here. Although
this court has said that “the mere act of loading, unloading, moving, or
transporting something is not enough’—because, of course, these activities can
occur in non-maritime contexts—loading/unloading is maritime when
“andertaken with respect to a ship or vessel.” Martin, 732 F.3d at 462,

We are not persuaded by Wood Group’s argument that the purpose of the
structure where the injury occurred is the Alpha and Omega of the situs
inquiry, regardless of whether the platform is customarily wused for
loading/unloading vessels. This does not comport with either the plain text of
the statute or the Supreme Court’s command to construe the Act liberally, See
Schwalb, 493 U.S. at 486; see also Estate of Cowart v, Nicklos Drilling Co., 505
U.S. 469, 475 (1992) (“[Wlhen a statute speaks with clarity to an issue judicial
inquiry iﬁto the statute’s meaning, in all but the most extraordinary
circumstance, is finished.”). Here, it is undisputed that significant unloading
occurred on the dock where Malta was injured. Indeed, Malta was injured
while unloading a boat. And Wood Group’s argument overlooks significant
nuance in Thibodeaux, which expressly noted that “[tJhe accident did not occur
on the portion of the platform used to dock the two vessels.” 370 F.3d at 488,
The Thibodeaux court observed that minor maritime activity occurring in
specific areas of the fixed platform—where the injury did not oceur—did not
transform the entire platform into a covered situs. It does not follow from this
unobjectionable proposition, however, that an injury should evade coverage if
it occurs on a specific portion of a platform where lbading/unloading does occur
merely because the general purpose of the entire platform is dedicated to

another task. Wood Group’s heavy reliance on Thibodeaus is misplaced.,

10
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The second piece of Wood Group’s situs argument ig that the Board erred
by finding that the nature of the items Malta loaded and unloaded was
“ypelevant” to determining whether an “other adjoining area” satisfies the
functional component of the situs inquiry. Wood Group’s argument is that, to
meet the situs requirement, the cargo being loadedfunloaded from a vessel
must be “product to be delivered into the stream of commerce.”’ According to
Wood Group, the items Malta loaded/unloaded were not maritime “cargo”
ander its definition because the vessels were loaded with supplies used by the
workers on the. platforms with the purpose to produce oil and gas. The
language of the statute’s situs requirement does not use the word “cargo.” But
Wood - Group contends that the Board’s reasoning conflicts with several
opinions of this court that at least implicitly read a maritime cargo
requirement into the Act.

Wood Group looks for support in Coastal Production Services Inc. u.
Hudson, 555 F.8d at 428. In Hudson, a fixed platform with living quarters was
connected to a sunken storage barge by pipes and a walkway. Id. The platform
collected oil via pipeline from surrounding satellite wells, processed. that oil,

and then transferved it into the sunken barge. Vessels would then dock at the

5 Wood Group contends that “[cjrucial in determining whether an item constitutes
‘cargo,’ is pinpointing the exact point at which the item in question ‘moves from the stream
of maritime commerce and longshoring operations to . . . its ultimate destination.” (quoting
MeKenzie v. Crowley Am. Transp., Inc., 36 BRBS 41, 2002 WL 937755 at *5 (April 3, 2002)).
Wood Group supports this contention by citing numerous trucking cases that limit recovery
under the Act for truckers picking up stored cargo. Wood Group contends that these cases
stand for the proposition that when items have reached their ultimate destination in the
stream of commerce, they cease being “cargo.” According to Wood Group, the items initially
shipped to the warehouse at Central Facility had reached their final destination and were no
longer cargo, even when later shipped to the satellite platforms, Wood Group misreads these
cases, which do not graft a maritime cargo requirement omto the text of the statute. Instead,
they detail when coverage under the Act applies (or does not apply) to truckers involved (or
not) in loading and unloading a vessel. See, e.g., id, at *6 (“In this case, claimant drove a truck
not to move cargo as part of a loading process, but to start it on its overland journey.”).
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barge to be loaded with oil. Id. While on the fixed platform (not on the barge
where the loading occurred), Terry Hudson was injured when a saltwater
disposal pump he was fixing exploded. Id. at 429. The question for the court
was whether the situs requirement was satisfied even though Hudson was
injured on the fixed platform. Wood Group points to a line from Hudson that
notes the “[viessels were not loaded or unloaded directly from the [fixed]
platform, ot least not with cargo.” 555 F.3d at 434 (emphasis added). Wood
Group argues that, from this line of text, the court should conclude that,
although something was being loaded and unloaded from the fixed platform,
whatever it was apparently was not “cargo” as Wood Group defines that term.
As a result, whatever loading/unloading activity was occurring on the fixed
platform was insufficient to render it a covered situs under the Act.

Even assuming the Hudson court meant to freight that one stray line of
text with such meaning, the court held that the platform was a covered situs
under the Act on other grounds, and so the language was dicta. Under the plain
language of the statute, coverage extends to an area “customarily used by an
employer in loading [or] unloading...a vessel.” Zepeda, T18 F.3d at 389.
When the plain language of the statute is clear, as it is here, that ends our
inquiry. See Cowart, 505 U.8. at 475. In any event, we do not read Hudson to
add anything to the statute, including a maritime cargo requirement.

Wood Group also looks to this court’s decision in Martin to support its
position. 732 F.3d at 459. David Martin was injured in an “underground
transport tunnel.” Id. The court held that the tunnel did not meet the situs
requirement because the tunnel was not “customarily used’ for unloading
vessels.” Id. at 461. In arriving at this conclusion, the Martin court reiterated
this court’s analysis that “the primary purpose of . .. loading and unloading
[is] to get cargo on or off the [vessel].” Id. at 462. The facility where Martin

worked processed bauxite (a clayey rock that is the chief commercial ore of
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aluminum), and some of the bauxite, which was delivered to the facility by
ship, would go through the underground tunnel where Martin was injured. But
the bauxite would enter the tunnel only after it “[sat] in a long-term storage
stockpile, migeate[d] to the bottom. of its respective ore pile, [was] specifically
selected . . . for production, [was] crushed in the screw feeder, and [was] finally
transported towards the metal-extraction facility.” Id. at 464. The court
concluded that the “[o]re at this stage is clearly no longer being ‘aunloaded’ from
a vessel in any sense of the word.” Id.

Wood Group argues that Mortin shows the nature of the items being
unloaded matters when determining whether a structure serves a maritime
purpose. According to Wood Group, the bauxite ceased being “cargo” before it
arrived at the underground tunnel, and because Martin was unloading
something other than maritime cargo, he was ineligible for coverage under the
Act. But Wood Group reads too much into Martin, which addressed the express
term “unloading” in the statute. § 908(a). The court explained that the long
process the bauxite took before entering the tunnel was not “unloading.” And
“he fact that surface-level storage buildings are connected to the unloading
process [did] not automatically render everything ébove and below the
buildings [including underground transport tunnels] a part of the unloading
process.” 732 F.8d at 461-62. Whether the bauxite was “cargo” was irrelevant.

Nor does this court’s opinion in Munguia v. Chevron U.S.A. Inc.® offer
refuge to Wood Group’s position. Noel Munguia, a pumper-gauger, was injured
while working on a fixed well platform. 999 F.2d at 809. The court listed

Munguia’s duties as follows: “He loaded onto [a] boat the tools and equipment

6 The court in Munguia was asked to decide whether the claimant satisfied the status
requirement of the Act, not the sifus requirement. But because Wood Group contends the
nature of the cargo is relevant to both the situs and status inquiries, we address Wood
Group’s argument here. :
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he would need for the day and then navigated the boat to and from the various
platforms. At each platform he unloaded the tools and equipment needed to do
the work required at that platform.” Id. at 812. The court noted that his duties
“involved little or no loading and unloading of boats.” Id. And the court
downplayed the loading/unloading that the claimant performed: “Because the
transfer of small amounts of supplies between tank batteries by Munguia and
his fellow roustabouts ... [furthered] the non-maritime-related purpose of
servicing and maintaining the fixed platform wells, the mere fact that Munguia
may have loaded and unloaded them onto his skiff cannot confer coverage.” Id.
at 813. The court further explained that “[a]ny contact Munguia may have had
with cargo was fleeting, unrelated to maritime commerce, and usually at a time
by which these supplies no longer possessed the properties normally associated
with ‘cargo.” Id.

Wood Group contends this language adds a maritime cargo requirement
to the Act, but Munguia, like Martin, merely glosses the Act's express terms
“loading and unloading.” According to Munguia, if a claimant unloads nothing
more than personal gear from a boat in furtherance of pursuits not customarily
thought of as maritime commerce, that claimant has failed to satisfy the
loading/unloading requirement because he has performed""little or no loading
and unloading of boats.” Moreover, the facts of Munguia are distinguishable
from Malta’s case in important respects. First, it is undisputed that Malta
spent at least 25 percent of his hitch unloading vessels. But the rare
loading/unloading Munguia performed applied only to his own personal gear.
And although Wood Group attempts to characterize the items Malta unloaded
as his own personal tools and equipment, Malta used a crane to unload vessels
containing tools and supplies for the use of 22 men on multiple satellite

production platforms throughout the oilfield.
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Wood Group again looks to Thibodeaux for suppbrt. When finding the
Act did not extend to Thibodeaux, this court explained that, “[aJlthough
personal gear and occasionally supplies [were] unloaded at docking areas on
the platform, the purpose of the platform is to further drilling for oil and gas,
which is not a maritime purpose.”? 370 F.8d at 494. Wood Group reads this
analysis as grafting a maritime cargo requirement onto the plain language of
the statute. But, again, Thibodeaux’s accident did not occur on the part of the
platform where the loading/unloading occurred, and those activities were
limited in any event. Under the Act, the nature of the items loaded and
unloaded is not deterﬁxinative. Rather, coverage under the Act extends to “gl1
those on the situs involved in the essential or integral elements of the loading
or unloading process.” Schwalb, 498 U.S. at 46. And Malta, unlike Thibodeaux,
was injured while unloading a boat on a platform used to load and unload
boats. So, the cases are distinguishable and coverage extends to Malta.

In sum, because the Board correctly applied the plain language of the

Act,® we affirm its conclusion that Malta met the situs requirement.

7 Like the platform in Thibodeaus, oil is not shipped directly from Central Facility.

8 The Board, Malta, and the Divector view this court’s opinion in Gilliam v. Wiley N.
Jackson Co. as settling the proposition that the use to which cargo will be put after its
unloading is irrelevant to the question of coverage under the Act. 659 F.2d 54 (bth Cir, 1981).
There the court held that the Act covered a worker injured while unloading a vessel even
though the pilings unloaded from the supply barge were used in the construction of a bridge
at the site of the unloading. Jd. at 55. To avoid the force of this case and its holding, Wood
Group argues that it is no longer good law after the Supreme Court’s holding in DOWCP v,
Perini North River Associates, 459 U.,8. 297 (1983), and this court’s later decision in Fontenot
0. AWI, Inc., 923 F.2d 1127 (5th Cir. 1991). In light of our holding that the Board correctly
applied the plain language of the statute, we need not address this issue.
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IV.
Wood Group also challenges the Board’s conclusion that Malta meets the
Act’s maritime status requirement. That requirement—Ilocated at § 902—is
satisfied by

any person engaged in maritime employment, including any
longshareman or other person engaged in longshoring operations,
and any harbor-worker including a ship repairman, shipbuilder,
and ship-breaker.

§ 902(8). The Supreme Court has characterized the requirement as “an
occupational test that focuses on loading and unloading” P. C. Pfeiffer Co. v.
Ford, 444 U.8. 69, 80 (1979); see Schwalb, 493 US at 46 (“[Section] 903(a)
extended coverage to the area adjacent to the ship that is normally used for
loading and unloading, but restricted the covered activity within that area to
maritime employment.”).

This court has explained that “Jaln employee may qualify for maritime
status based on either (1) the nature of the activity in which he is engaged at
the time of the injury or (2) the nature of his employment as a whole.” Hudson,
555 F.3d at 439. A claimant will satisfy the status requirement if he spends at
least some time loading or unloading ships, and this court has expressly ruled
that this time need not be “substantial.” Boudloche v. Howard Trucking Co.,
632 F.2d 1346, 1847 (5th Cir. 1980) (holding that a worker who only spent 2.5
to 5 percent of his time loading and unloading was covered under the Act); see
also Caputo, 432 U.8. at 273; Hudson, 555 F.3d at 440 (concluding claimant
was covered even though he spent less than 10 percent of his time in maritime
activities). But if a claimant “was not injured on actual navigable waters at the
time of the injury, then the employee is engaged in ‘maritime employment’ only
if his work is directly connected to the commerce carried on by a ship or vessel.”

Fontenot, 923 F.2d at 1130.
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The undisputed record shows that Malta-—who spent 25 to 85 percent of
his hitches loadingfunloading vessels—was injured while unloading a vessel.
This seems, on its face, to satisfy the maritime status requirement. And,
indeed, the Board affirmed the ALJ’s ruling that Malta satisfied the status
requirement, reasoning that Malta was covered “based on both his overall job,
a portion of which involved loading and unloading vessels, and the covered
employment duties he was performing at the moment of injury.”

Wood Group contends that the Board reversibly erred because the
purpose of Malta’s employment was not maritime in nature as his
loadingiunloading did not “enable a ship to engage in maritime employment.”?
See Trotti & Thompson v. Crawford, 631 F.2d 1214, 1221 n.16 (5th Cir. 1980).
Wood.-Group explains that the “sole purpose” of Malte’s work on Central
Facility was oil and gas exploration and production. And all the items he
loadedfunloaded were intended solely for that purpose. So Malta’s
loading/unloading was “incidental to non-maritime work” and cannot
constitute maritime employment as required by the status requirement.

Wood Group supports this argument with discussions of three Board
opinions. But we conclude that none of these opinions is helpful to Wood Group.
In Smith v. Labor Finders, Lee Smith worked as a “beach-walker’—gathering
oil residue and pollutants after an oil spill from the beaches of an island
dedicated as a wildlife preserve. Each day, Smith would load his tools and
gupplies into a boat and ride for 30-45 minutes to/from the mainland. After

Smith gathered the oil and pollutants, another crew would then bag and load

9 Wood Group also contends that Malta lacks maritime statug because his
loading/unloading was not connected to maritime commerce. o advance this position, Wood
Group again relies on the “maritime cargo” argument we rejected when determining that
Malta satisfied the situs requirement, Because no cargo requirement appears inthe language
of § 902(3), we similarly reject Wood Group'’s maritime cargo argument in the context of
Malta’s status.
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them into a boat. Smith was injured after his trailer crashed into another
trailer when returning to the transport boat. The Board denied Smith’s claim
for recovery under the Act after concluding that Smith’s “work duties were not
in furtherance of ‘maritime commerce’ because [Smith’s] purposes in cleaning
up the island were to protect the wildlife preserve.” No, BRB No. 12-0035, 2012
WL 4528618, at *4 (DOL Ben. Rev. Bd. Sept. 11, 2012). Wood Group contends
that Malta’s case is similar because the purpose of his work was oil and gas
production. But this argument overlooks the fact that the Board found it
relevant that Smith “did not routinely participate in the loading/unloading of
the collected oil onto vessels.” Id, at *5. Plus, Smith was injured on a trailer,
and he was not engaged in loading/unloading a vessel at the time of his injury.
The facts of Malta’s case are clearly distinguishable. So it is unclear how this
case shows that the loading/unloading Malta performed could be “incidental to
non-maritime work.”10

In Hough v. Vimas Painting Co., Inc., the claimant vacuumed up and
disposed of debris that accumulated from the cleaning of a bridge. The vacuum
deposited the debris into a machine on a barge. The Board found it significant
that “the debris was merely collected and stored on the barge until the end of
the bridge cleaning project; the vacuumed debris did not ‘enable’ the barge to
‘engage in maritime commerce.” No. BRB No. 10-0534, 2011 WL 2174854, at
*7 (DOL Ben. Rev. Bd. May 24, 2011), And the Board found that “In]either the

vacuumed debris nor claimant’s role in vacuuming the debris was integral to

10 Wood Group also directs us to another decision by the Board that relied heavily on
Smith’s analysis, Miller v. CH2M Hill Alasko, Inc., Ben. Rev. Bd No. 13-0069, 2013 WL
6057071 (DOL Ben. Rev. Bd. Sept, 25, 2018). There the Board explained that “there is no
significant distinction to be drawn between this case and Smith.” Id. at *6. Because there is
“no significant distinction” between these cases, the reasons for concluding that Smith is
unhelpful to Wood Group apply equally to Miller.
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any maritime purpose.” Id. The Board concluded that, “Iblecause claimant’s
work was neither maritime in nature nor integral to maritime commerce, . .
claimant’s vacuuming of debris from the bridge does not constitute ‘oading’ as
that term relates to coverage under the Act.” Id. Wood Group gimilarly
contends that Malta’s work was not integral to maritime commerce. But there
is a great deal of daylight between the facts of Malta's case and those of Hough.
For one thing, the ALJ found that the claimant grew sick while working on the
bridge, not the barge. And, for another, vacuuming debris from a bridge onto a
vessel is quite different from the loading/unloading activities that Malta
undertook. Ultimately, the Board’s analysis was geared to determining
whether the vacuuming could be considered “loading” a vessel as that term is
understood in the Act. There is no d15p11te that Malta was loading/funloading
vessels at the time of the injury. ,

In the third case, Bazenore v. Haordaway Constructors Ine., the claimant
was injured while working in a construction yard cutting poles with a
chainsaw. The Board noted that “claimant’s work essentially facilitated the
sale of construc’clon materials to a nonmaritime customer, and as such did not
in any way. further maritime commerce.” No. BRB no. 83- 2842 1987 WL
107407, at *2 (DOL Ben. Rev. Bd. June 18, 1987). This fact “support[ed] the
administrative law judge’s déterrninaﬁon "'shat any connection to the ship-
load;{ng, ghip-construction, - and harbor-maintenance processes was 100
attenuated to afford coverage” Id. Because cutting poles for nonmaritime
customers in a construction yard differs significantly from the
loading/unloading occurring here, Bazenore is inapposite.

At bottom, because Malta’s injury occurred when he- was
loadingfunloading a vessel, and because he regularly loaded/unloaded vessels,

the status requirement is satisfied. The cases Wood Group relies on offer no
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real support for the contention that Malta’s employment takes him outside the
ambit of the statute.

The petition for review is DENIED.
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